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ARTICLE 4. FINANCING; REFINANCING 

4.1 Developer Right and Responsibility to Finance 

4.1.1 Developer may grant security interests in or assign the entire Developer's 
Interest (but not less than the entire Developer's Interest) to Lenders for purposes of securing 
the Facility Debt, subject to the terms and conditions contained in this Agreement and the 
Lease. Developer is strictly prohibited from pledging or encumbering the Developer's Interest, 
or any portion thereof, to secure any indebtedness of any Person other than (a) Developer, (b) 
any special purpose entity that owns Developer but no other assets and has powers limited to 
Developer, the Facility and Work, (c) a special purpose entity subsidiary owned by Developer or 
an entity described in clause (b) above, or (d) the PABs Issuer. 

4.1.2 Subject to TxDOT's obligation to finance and pay for (a) the acquisition, design, 
permitting, development and construction of the TxDOT Works and the GP Capacity 
Improvements, (b) the acquisition of all Facility Right of �ed for the TxDOT Works and 
GP Capacity Improvements, (c) the acquisition of up to ..... of ROW parcels for the non­
tolled portions of the Facility Extension portion of the Segment 3C Facility Segment, and (d) 
repairs required under Section 25.7.2, and except as set forth in Sections 7.4.7, 7.5.4.7 and 
25.5 and Exhibit 7, Developer is solely responsible for obtaining and repaying all financing, at its 
own cost and risk and without recourse to TxDOT, necessary for the acquisition, design, 
permitting, development, construction, equipping, operation, maintenance, modification, 
reconstruction, rehabilitation, restoration, renewal and replacement of the Facility and for the 
Utility Adjustment Work. Developer will pursue the necessary financing in accordance with the 
Facility Plan of Finance, portions of which are or upon Financial Close will be deposited in an 
Intellectual Property Escrow and the remaining portions of which are attached as Exhibit 5. 

4.1.3 Developer warrants and represents: 

4.1.3.1 As of Financial Close, that it has delivered to TxDOT or to an 
Intellectual Property Escrow true, correct and complete copies of the Initial Funding 
Agreements and Initial Security Documents (other than minor ancillary documents normally 
delivered after financial closing and containing no new material commercial terms) and that as 
of the Financial Close there existed no breach or default by Developer or any Affiliate 
thereunder or events which with notice or the passage of time, or both, would constitute a 
breach or default thereunder; and 

4.1.3.2 As of Financial Close (3C), that it has delivered to TxDOT or to an 
Intellectual Property Escrow true, correct and complete copies of the Segment 3C Initial 
Funding Agreements and any amendments to the Initial Security Documents in connection 
therewith ( other than minor ancillary documents normally delivered after financial closing and 
containing no new material commercial terms) and that as of Financial Close (3C) there exists 
no breach or default by Developer or any Affiliate thereunder or events which with notice or the 
passage of time, or both, would constitute a breach or default thereunder. 

4.1.4 If Developer has not entered into the Initial Funding Agreements and Initial 
Security Documents, on or before the Effective Date, then the following provisions shall apply: 

4.1.4.1 Unless Developer or TxDOT elects to terminate this Agreement 
pursuant to Section 4.1.4.4, 4.1.4.5 or 19.1.2.5, Developer shall be unconditionally obligated to 
enter into the Initial Funding Agreements and Initial Security Documents and complete closing 
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for all the Initial Facility Debt (including any subordinated debt), in a total amount, which when 
combined with all unconditional equity commitments acceptable to the Collateral Agent and 
any Public Funds Amount, any positive Recalibration Adjustment Amount, and any other 
sources of funds available to Developer other than from TxDOT or any other State entity, is 
sufficient to fund all capital requirements described in Exhibit 5 (including any negative 
Recalibration Adjustment Amount and the Developer Closing Payment), by not later than the 
Facility Financing Deadline, which may only be extended in accordance with this 
Section 4.1.4.1. 

(a) Developer shall have the option to extend the Facility Financing
Deadline under this Agreement for an additional 450 days by delivering to TxDOT not less than 
ten days prior to the initial Facility Financing Deadline (i) written notification of the extension and 
(ii) increased Financial Option Security in the total amount of , meeting the 
requirements of Section 16.3.1. If Developer does not timely exercise this option, it will expire, 
and Developer shall be obligated to achieve Financial Close by the initial Facility Financing 
Deadline. 

(b) The Facility Financing Deadline will not be extended on account of
any Relief Event (notwithstanding any other provision of this Agreement to the contrary), except 
that such deadline may be extended by the period of delay in Developer's ability to achieve 
Financial Close directly caused by TxDOT-Caused Delay, TxDOT Change or Discriminatory 
Action. 

4.1.4.2 Except to the extent expressly permitted in writing by TxDOT, 
Developer shall not be deemed to have achieved Financial Close until all of the following 
conditions have been satisfied: 

(a) Developer has prepared the Base Case Financial Model Update
as contemplated and required by Section 5.2.1 in accordance with the terms hereof, including 
the calculation of any Refinancing Gain; 

(b) Developer has delivered to TxDOT, or made available to TxDOT
via an Intellectual Property Escrow, for review and comment under Section 6.3.7.1, except 
clause (b) thereof, drafts of those proposed Initial Funding Agreements and Initial Security 
Documents that will contain the material commercial terms relating to the Initial Facility Debt as 
and when such drafts become available but not later than ten days prior to the proposed date 
for Financial Close with final versions of such documents to be delivered no later than one day 
prior to the proposed date for Financial Close; 

(c) Developer has delivered to TxDOT true and complete executed
copies of the direct lender agreement under Section 20.9.4, if any; 

(d) All applicable parties have entered into and delivered the Initial
Funding Agreements and Initial Security Documents (except to the extent that such documents 
are not required to be executed on such date) meeting the requirements of Section 4.1.4.1 and 
Developer has delivered to TxDOT or to an Intellectual Property Escrow true and complete 
copies of the executed Initial Funding Agreements and Initial Security Documents (other than 
minor ancillary documents normally delivered after financial closing and containing no new 
material commercial terms); and 
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(f) The issuance of a temporary restraining order or other form of
injunction by a court with jurisdiction that prohibits prosecution of any portion of the Work that 
remains pending on the Facility Financing Deadline. 

4.1.4.4 Developer or TxDOT may terminate this Agreement if Financial 
Close does not occur by the Facility Financing Deadline and such failure is directly attributable 
to any of the contingencies set forth in Section 4.1.4.3; provided, that if Financial Close is not 
achieved by the Facility Financing Deadline solely as a result of one or more of the reasons set 
forth in clauses (b), (c) or (d)(i) of Section 4.1.4.3, the Facility Financing Deadline and the 
market interest rate protection period specified in Section 4.1.4.6 shall each be extended on a 
day for day basis, plus an additional 30 days up to a maximum of 90 days in total to account 
for the consequences of such failure and the impact thereof on Financial Close; provided that 
Developer commensurately extends the expiry date of the Financial Option Security. 

(a) In the event either Party terminates this Agreement due to the
circumstances set forth in clause (a), (d)(ii), (e), or (f) of Section 4.1.4.3, the provisions of 
Section 19.1.2.1 0 will apply: 

(b) In the event either Party terminates this Agreement due to the
circumstances set forth clause (b), (c) or (d)(i) of Section 4.1.4.3, the provisions of 
Section 19.1.2.11 will apply. 

4.1.4.5 The schedule, terms and procedures for determining the initial 
financing for the Facility and any related recalibration are as follows: 

(a) The Parties acknowledge that (i) the TIFIA Joint Program Office
has authorized and invited an application for TIFIA credit assistance for the Facility in the 
amount of up to-· and (ii) Developer intends to develop and provide TxDOT with an 
alternative Facility Plan of Finance for the Facility. If (1) Developer fails to submit an alternative 
Facility Plan of Finance to TxDOT within 60 days after the Effective Date (or such other time 
period as mutually agreed) or (2) TxDOT notifies Developer of its rejection of the alternative 
Facility Plan of Finance within 20 Business Days (or such longer period as agreed to by the 
Parties) from receipt of the alternative Facility Plan of Finance, this Agreement will terminate in 
accordance with Section 19.1.2.1 or 19.1.2.2, as applicable. 

(b) If Developer timely submits a proposed alternative Facility Plan of
Finance described in clause (a)(ii) above and TxDOT notifies Developer that it agrees to 
Developer's proposed alternative Facility Plan of Finance, Developer shall deliver the following 
to TxDOT no later than March 31, 2013:

(i) Written notice of the proposed Recalibration Date, which
date must be no earlier than the later to occur of (A) the date that is 60 days (or such shorter 
period as agreed to by the Parties) after the delivery of the information set forth in clauses (ii)­
M below and (B) January 31, 2013 (or any such shorter period as agreed to by the Parties)); 

(ii) No later than concurrently with delivery of the written
notice of the Recalibration Date, increased Financial Option Security in the total amount of. 
- meeting the requirements of Section 16.3.1;

(iii) The identification of Developer's proposed types of
Benchmark Rates; 
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(i) If the Recalibration Adjustment Amount generated by the
model is negative (requiring an additional payment from Developer to TxDOT}, then the 
Recalibration Date shall be the first Business Day after the date of TxDOT's notice provided in 
accordance with the first sentence of this clause (h) or, to the extent that any errors had been 
identified as per the terms above, the first Business Day after all such errors have been 
corrected. The Parties will record as of the Recalibration Date the values of the Benchmark 
Rates as set forth in Section 4.1.4.6(c) and, at the election of Developer, Developer shall pay 
the Recalibration Adjustment Amount either (A} at Financial Close or (B) in accordance with a 
payment schedule agreed to by the Parties spreading payments of the Recalibration 
Adjustment Amount over a period not to exceed ten years. For purposes of the calculation 
contemplated hereunder, such payment schedule shall commence on Developer's anticipated 
date of Financial Close (unless otherwise agreed to by the Parties) as reflected in the model 
and shall be determined such that the Net Present Value of the payments as of the anticipated 
date of Financial Close equals the Recalibration Adjustment Amount; provided that such 
amount is deemed in the model to have been paid at the anticipated date of Financial Close. 
For the purposes of this clause {i}, "Net Present Value" means the aggregate of the discounted 
values, calculated as of the anticipated date of Financial Close, of each of the relevant 
payments, in each case discounted using the Equity IRR established in the Base Case 
Financial Model as of the Effective Date. The model will be updated to incorporate any agreed 
payment schedule under this subsection and under Section 4.1.4. 7 and will then become the 
Base Case Financial Model and Developer shall have no further right to compensation from 
TxDOT with respect to the Pre-Recalibration Third Party Compensation Events included in 
such model. Developer agrees to pay TxDOT such amount as compensation to TxDOT in 
exchange for TxDOT's grant to Developer of the exclusive right to toll the Managed Lanes and 
rent for Facility Right of Way and Developer allocates such amount for U.S. federal income tax 
purposes between the exclusive right to toll the Managed Lanes and rent for Facility Right of 
Way based on the relative fair market values of such rights as of the Effective Date, which 
Developer has determined arellll percent and 11111 percent respectively. 

(ii) If the Recalibration Adjustment Amount is positive
(requiring a payment from TxDOT to Developer), then Developer shall notify TxDOT within 
three Business Days from receipt of TxDOT's notice provided in accordance with the first 
sentence of this clause {h) or, to the extent that any errors had been identified as per the terms 
above, the first Business Day after all such errors have been corrected, whether it will proceed 
with the Facility with a Recalibration Adjustment Amount of ■ If Developer is willing to
proceed with the Facility with a Recalibration Adjustment Amount of■, then (A) Developer will
update the Base Case Financial Model to reset the Recalibration Adjustment Amount to ■ 
and establish the corresponding reduction in Developer's Equity IRR, {B) the Parties will record 
the values of the Benchmark Rates as set forth in Section 4.1.4.6(c) and (C) the Recalibration 
Date shall be the first Business Day after the date of Developer's notification and the model, as 
updated, will become the Base Case Financial Model and Developer shall have no further right 
to compensation from TxDOT with respect to the Pre-Recalibration Third Party Compensation 
Events included in such model. 

(iii) If the Recalibration Adjustment Amount is positive
(requiring payment from TxDOT to Developer) and Developer does not provide the notice 
under clause (h)(ii) above or provides notice to TxDOT that it will not proceed with the Facility 
with a Recalibration Adjustment Amount of ■· TxDOT may terminate this Agreement as set 
forth in (A) Section 19.1.2.5 if the AFM Recalibration Adjustment Amount is positive or {B) 
Section 19.1.2.6 if the AFM Recalibration Adjustment Amount is equal to■ or is negative, in
each case, within three Business Days from the expiration of the period for Developer's notice 
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under clause (h)(ii) above. If, within such three Business Day period, TxDOT notifies 
Developer that it will proceed with the Facility on the basis of the originally calculated positive 
Recalibration Adjustment Amount calculated pursuant to clause (g)(i)(D) above as potentially 
updated to correct errors identified pursuant to clause (h) above, then (1) the Parties will 
record the values of the Benchmark Rates as set forth in Section 4.1.4.6(c). (2) the 
Recalibration Date shall be the first Business Day after the date of TxDOT's notification and 
the model, as and if updated, will become the Base Case Financial Model and (3) subject to 
payment by TxDOT to Developer of the Recalibration Adjustment Amount as provided herein, 
Developer shall have no further right to compensation from TxDOT with respect to the Pre­
Recalibration Third Party Compensation Events included in such model. In such case, if the 
AFM Recalibration Adjustment Amount is positive, TxDOT shall pay to Developer the AFM 
Recalibration Adjustment Amount on the date of Financial Close or such other date as the 
Parties mutually agree. TxDOT shall pay the balance of the Recalibration Adjustment Amount 
in a lump sum payable on the date of Substantial Completion of the Segment 3A Facility 
Segment (together with interest thereon from the date of Financial Close to the date of 
Substantial Completion of the Segment 3A Facility Segment at a rate equal to LIBOR in effect 
from time to time plus 200 basis points). If TxDOT fails to provide notice pursuant to this 
clause (iii) within such three Business Day period, then (I) if the AFM Recalibration Adjustment 
Amount is positive, this Agreement shall be deemed terminated and the provisions of 
Section 19.1.2.5 shall apply or (II) if the AFM Recalibration Adjustment Amount is equal to■ 
or is negative, this Agreement shall be deemed terminated and the provisions of Section 
19.1.2.6 shall apply. 

(i) TxDOT shall have the right to terminate this Agreement prior to
the Recalibration Date for any reason other than those set forth in Section 4.1.4.3, 4.1.4.4 or 
4.1.4.S{a) through {h) as set forth in Section 19.1.2.7. 

4.1.4.6 Scheduling of Financial Close and adjustment for changes in 
Benchmark Rates are subject to the following terms and conditions: 

(a) After Developer has updated the Base Case Financial Model
pursuant to Section 4.1.4.5, Developer shall provide written notice to TxDOT of the scheduled 
date for Financial Close, which date must be no earlier than five Business Days after the date 
the notice is provided. In addition, to the extent that PABs or any other debt securities will be 
issued in the capital markets, the notice must also set forth the date scheduled for the pricing of 
the PABs or any such other debt securities and such notice must be provided at least 15 
Business Days before the date scheduled for the pricing of the PABs or such other debt 
securities. If the scheduled date(s) change after Developer has provided to TxDOT the written 
notice contemplated in this Section 4.1.4.6, Developer shall promptly provide TxDOT with 
written notice of the new date(s), which cannot be any earlier than the date(s) set forth in the 
original notice. 

(b) On the earlier of the date that is one Business Day prior to (i) the
scheduled date for the pricing of the PABs or such other debt securities indicated in the written 
notice from Developer, or if no PABs or other debt securities will be issued, the date scheduled 
for Financial Close, and (ii) the date that is 91 days after the Recalibration Date (the 
"Calculation Date"), Developer and TxDOT shall determine on the basis of the Base Case 
Financial Model the amount of adjustment, positive or negative, necessary to hold constant the 
Developer's Equity IRR established at the Recalibration Date, calculated as provided in clause 
(c) below. Such an adjustment resulting in a positive amount shall constitute the "Developer
Closing Payment." Such an adjustment in a negative amount shall constitute the "Public Funds
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Amount"; provided that the Public Funds Amount shall always be equal to at least 
as adjusted upward to give effect to increases in market interest rates as described in 
clause (c) below. Once Developer has delivered the notice described in clause (a) above, the 
market interest rate protection period and Calculation Date shall not be extended on account of 
any delays in the scheduled date of Financial Close except as set forth in Section 4.1.4.4 and 
except as set forth in .clause (a) above. Any adjustment to the Developer Closing Payment 
shall be subject to Section 19.1.2.8. 

(c) The adjustment under clause (b) above shall be calculated by
taking into account changes in market interest rates (either positive or negative) for the period 
beginning at 10:00 a.m. on the Recalibration Date and ending at 10:00 a.m. on the Calculation 
Date (but not considering any terms and conditions included in the Initial Funding Agreements 
and Initial Security Documents, if any). The interest rate adjustment will be based on the 
movement, if any, in the approved Benchmark Rates. Based on a reading taken from the 
relevant screen shots on the Calculation Date, Developer and TxDOT shall both adjust the 
Base Case Financial Model as of such date to reflect the changes (if any) in the relevant 
Benchmark Rates and any revisions approved by the Parties but not any potential errors 
identified as part of the updated audit and opinion provided pursuant to Section 5.2.4. TxDOT 
and Developer will use the Base Case Financial Model, as so adjusted, to calculate the 
Developer Closing Payment or the Public Funds Amount, as applicable, as of the date of 
Financial Close due to the market interest rate protection by resetting Developer's Equity IRR 
back to the value established at the Recalibration Date. The Developer Closing Payment, if 
any, shall constitute compensation to TxDOT in exchange for TxDOT's grant to Developer of 
the right to toll the Managed Lanes and rent for the Facility Right of Way; and Developer 
allocates such amount for U.S. federal income and tax purposes between the right to toll the 
Managed Lanes and rent for Facility Right of Way based on the relative fair market values of 
such rights as of the Effective Date, which Developer has determined are 11111 percent and 
11111 percent respectively. 

4.1.4.7 If the adjustment under Section 4.1.4.6 results in a Developer 
Closing Payment, at the election of Developer, Developer shall pay to TxDOT the Developer 
Closing Payment either (a) concurrently with Financial Close or (b) in accordance with a 
payment schedule agreed to by the Parties spreading payments of the Developer Closing 
Payment over a period not to exceed ten years. For purposes of the calculation contemplated 
hereunder, such payment schedule shall commence on the anticipated date of Financial Close 
(unless otherwise agreed to by the Parties) as reflected in the Base Case Financial Model and 
shall be determined such that the Net Present Value of the payments as of the anticipated 
date of Financial Close equals the Developer Closing Payment; provided that such amount is 
deemed in the model to have been paid at the anticipated date of Financial Close. For the 
purposes of this Section, "Net Present Value" means the aggregate of the discounted values, 
calculated as of the anticipated date of Financial Close, of each of the relevant payments, in 
each case discounted using the Equity IRR established in the Base Case Financial Model as 
of the Effective Date. The model will be updated to incorporate any agreed payment schedule 
under this Section and under Section 4.1.4.5(h){i) and will then become the Base Case 
Financial Model. Developer agrees to pay TxDOT such amount as compensation to TxDOT in 
exchange for TxDOT's grant to Developer of the exclusive right to toll the Managed Lanes and 
rent for the Facility Right of Way and Developer allocates such amount for U.S. federal income 
tax purposes between the exclusive right to toll the Managed Lanes and rent for Facility Right 
of Way based on the relative fair market values of such rights as of the Effective Date, which 
Developer has determined are�ercent and 111111 percent respectively. 
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4.1.4.8 If this Agreement is not terminated pursuant to Section 19.1.2.8 (if 
applicable) because TxDOT has not elected to terminate, then TxDOT shall owe the Public 
Funds Amount to Developer in accordance with Part C of Exhibit 7. If this Agreement is not 
terminated pursuant to Section 19.1.2.8 (if applicable) because Developer has elected to 
override TxDOT's election to terminate as provided in Section 19.1.2.9, then no Developer 
Closing Payment shall be due TxDOT and no Public Funds Amount shall be due Developer. If 
the adjustment under Section 4.1.4.6 results in a Developer Closing Payment in excess of. 
- and this Agreement is not terminated pursuant to Section 19.1.2.8 (if applicable)
because TxDOT has elected to override Developer's election to terminate as provided in
Section 19.1.2.9, then the amount of the Developer Closing Payment in excess of_
shall not be due to TxDOT and the Developer Closing Payment shall be-·

4.1.4.9 The Parties shall complete Part A of Exhibit 6 at Financial Close. 

4.1.4.10 The Parties shall revise the information contained in Attachment 1 
to Exhibit 7 at the Recalibration Date using the Base Case Financial Model to calculate, by 
applying a constant coefficient to forecast revenues and holding all other variables constant 
except for dividends, the revenues necessary to yield the following range of blended, Post-Tax 
IRRs earned by the equity invested in the Facility over the Term: 
- The resultant revenue projections shall be inserted in the relevant columns of
Attachment 1 to Exhibit 7.

4.1.5 Within two Business Days after the date of Financial Close, TxDOT shall return 
to Developer the original of the Financial Option Security. Within two Business Days after the 
date of Financial Close (3C), TxDOT shall return to Developer the original of the closing 
security required under the Change Order Agreement for the Segment 3C Facility Segment. 

4.1.6 Developer shall deliver copies of any ancillary supporting documents (e.g., UCC 
filing statements) to TxDOT within 30 days after the date of Financial Close with respect to the 
Initial Facility Debt and within 30 days after the date of Financial Close (3C) with respect to the 
Segment 3C Initial Facility Debt. 

4.1.7 Except as set forth in Section 4.1 .4.6, Developer exclusively bears the risk of any 
changes in the interest rate, payment provisions or other terms of its financing. 

4.1.8 Notwithstanding the foreclosure or other enforcement of any security interest 
created by a Security Document, Developer shall remain liable to TxDOT for the payment of all 
sums owing to TxDOT under this Agreement and the Lease and the performance and 
observance of all of Developer's covenants and obligations under this Agreement and the 
Lease. 

4.2 No TxDOT Liability 

4.2.1 TxDOT shall have no obligation to pay or fund debt service on any debt issued or 
incurred in connection with the Facility or this Agreement. TxDOT shall have no obligation to 
join in, execute or guarantee any note or other evidence of indebtedness incurred in connection 
with the Facility or this Agreement, any other Funding Agreement or any Security Document. 

4.2.2 None of the State, TxDOT (except as otherwise set forth in Section 4.2.4), the 
Texas Transportation Commission or any other agency, instrumentality or political subdivision 
of the State, and no board member, director, officer, employee, agent or representative of any 
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