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| N THE SUPERI OR COURT OF THE STATE OF WASHI NGTON
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a foreign corporation, and FRED CROGNALE
FRANK HOPF, RON BRENTSON and JOHN DCES,

Def endant s.

CLYMPI C PI PE LI NE COMPANY, a
foreign corporation

Third-Party Plaintiff,
- VS-

| MCO GENERAL CONSTRUCTION CO., a donestic
cor poration,

Third-Party Defendant.

VI DEOCTAPED DEPGCSI TI ON UPON ORAL
EXAM NATI ON OF

JOHN MUDER, JR -------
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Cheryl Macdonal d, Court Reporter
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FRANK S. KING as the Personal
Represent ati ve of
the Estate
of WADE B. KI NG
and FRANK S. KI NG
and MARY L. KI NG
i ndi vidually, and
TRACY K. BELL,
i ndi vidually, and
JASON KI NG
i ndi vi dual |y,

Pl aintiffs,

-VS- No.
99-2-01467-3

OLYMPI C PI PE LI NE COVPANY, a
foreign
corporation, EQU LON
Pl PELI NE COVPANY
LLC, a foreign
cor poration, and
EQUI LON
ENTERPRI SES, LLC, a
foreign
corporation, and
FRED CROGNALE
FRANK HOPF, RON
BRENTSON and JOHN
DCES,

Def endant s.
OLYMPI C PI PE LI NE
COVPANY,
a foreign corporation,

Third-Party Plaintiff,
- VS_

| MCO GENERAL CONSTRUCTI ON CO., a donestic
corporation, and JOHN DOE DEFENDANTS ONE
THROUGH FOUR

Third-Party Defendants.
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1 THE VI DEOGRAPHER: This is the
vi deot aped

2 portion in the deposition of John Mider,
Jr. My nane

3 is Steve Dahl. | amthe videographer from
ProVi deo

4 Seattle, located at 80 South Washi ngt on,
Suite 200 in

5 Seattl e, Washington 98104. This
deposition i s being

6 recorded this 8th day of February 2001.
The tine is

7 approximately 9:53 a.m, and we are at
1201 Third

8 Avenue, Suite 5200 in Seattle, Washington.

9 Thi s deposition is being
recorded in the

10 matter of Katherine Dalen, et al., vs.
Ad ynpi c Pipe

11 Line, et al., case No. 99-2-01468-1, and
Frank S. King,



12 et al., vs. AQynpic Pipe Line, et al., Case
No

13 99-2-01467-3 in the Superior Court of the
state of

14  Washington in and for the county of Watcom

and was
15 noticed by Chris N coll.
16 W11l counsel and all present

pl ease identify

17 t hensel ves for the record and will the court
reporter

18 pl ease swear in the wtness.

19 MR. BEI NI NGER: David Beni nger on
behal f of
20 the plaintiffs.
21 MR. NICOLL: Chris N coll on
behal f of
22 A ynpi c Pi pe Line.
23 MR TOLLEFSON: Val Toll ef son
for Aynpic
24 Pi pe Li ne.
25 MR. PLATIS: Harry Platis,
plaintiffs.
00007
1 MR. VERWOLF: Nick Verwol f

for Equilon
2 Enterprises and Equil on Pipeline

Conpany.

3 MR. WOLFE: John Wl fe for
Frank Hopf .

4 MR. FINEGOLD: Larry Finegold
for Ron

5 Br ent son

6 MR. SPAAN. M ke Spaan for
Fred Crognal e.

7 MR. OFFENBECHER:  Fr ank

O f enbecher for
8 Earth Tech.

9 MR. FLOYD: And Francis Floyd
for Into.
10 MR. WVEI GEL: Doug Weigel for
| nco.
11 MR. BENI NGER. Before we go on the
record, |

12 just want to say that | have no objection to
a non-

13 party observer, basically Peter



O f enbecher, who is
14 here on behal f of no party but here to
observe, |
15 under st and, the deposition. | have no
probl em and no

16 objection to that happening, but I want to
have

17 everyone to have notice that in fact

we have an

18 observer present, and allow themto
rai se any

19 obj ections that they may feel they need to do

to any
20 type of observer being present.
21 MR. FLOYD: Do you intend to cone

to all the
22 depositions?
23 MR OFFENBECHER: It's not
entirely clear,
24 actual ly, but we've been sitting in on sone

of the
25 deposi tions.
00008
1 MR NCOLL: As far as Aynpic is
concer ned,

2 we have no objection to Earth Tech
attending. W
3 reserve the right to object to others
attending for
4 pur poses of observation. W understand
Earth Tech's
5 reason and desire to be here to be
related to the
6 potential that Earth Tech could be called
upon to
7 beconme a defendant in this litigation or to
provi de
8 defense and indemity to other parties. So
t hey' ve got
9 a specific reason for being here, as we
understand it.
10 MR. FLOYD: And | want to nake ny
record
11 clear, too. The fact that I amallow ng you
here today
12 does not nmean that | waive any right at a
| ater date to



13 object. So | may think about it and I may
obj ect at
14 | unch or I nmay decide at the next
deposition that |
15 don't want you here. But | don't see any
reason why

16 | should object now But I don't want you
to say

17 anything at all. That's clear, | think.

No

18 obj ections, no coments.

19 MR. WOLFE: On behalf of M.

Hopf, | have

20 previously indicated an objection to --

or stated a

21 position that | believe that civil

di scovery is not

22 public, that it is not open to the public.
My concerns

23 relate to any issues related to Fifth
Amendnent and t he

24 publication of invocation to the Fifth
Amendnent by a

25 party or a wwtness. |'mconcerned, and the
concern is
00009

1 based upon di ssem nation of an invocation or
answer s

2 that m ght provide the federal investigators
with sone

3 link in the chain, evidentiary chain, as it
relates to

4 their investigation.

5 Peter, with all due respect,
object to

6 your presence here, and | want to nake the
record clear

7 that | view these as nonpublic discovery
pr oceedi ngs.

8 MR. FLOYD: | think you're going
to have to

9 | eave, Peter. Short dep.

10 MR. BENINGER Let ne state ny
position on

11 the record on that. There's been no
protective order

12 obtai ned to prevent nonparties or observers



to be
13 present. So, again, | don't have any
obj ection, and
14 unl ess there's a novenent for a protective
order to be
15 obtained, | don't think that that's
sonet hi ng t hat
16 Peter has to | eave. But | understand the
posi tions of
17 the parties. They may want to protect
t hensel ves.
18 They may want to nove for a protective order
to prevent
19 this fromoccurring, if they really feel
strongly
20 that in fact they want to prevent all third
party

21 observers from bei ng present at
deposi tions, or maybe

22 they just want to allow it to be waived
here and sort

23 of pick and choose as it nmay suit their

pur poses.

24 MR, NICOLL: Well, for what it's

wort h,
25 I think we can cut a fine line here and
sinply say that

00010

1 in a case where a person is representing a
party who

2 has a denonstrable interest in these
proceedi ngs as a

3 l[itigant or potential litigant or a
representation of a

4 party who has the potential of being liable

by way of
5 i ndemmity or sone other obligation, you
know, and

6 provi ded that they are prepared to agree not
to

7 di ssem nate publicly what goes on in these
deposi tions,

8 | don't have a particular problemwth it.

9 MR. BENINGER: Qobviously, | can't
agree to

10 that. | nmean, I'mnot going to agree to not

11 di ssenmi nate publicly what happens at these



depositions
12 or to ny clients or anyone else. That's why
" ve

13 rai sed before a protective order. |If
there's a

14 protective order, I'mcertainly going to
abi de by the

15 court's rulings in that regard. |f sonmeone
feels the

16 need to get a protective order then go to
it, but we

17 have a party or nonparty observer present.
| have no

18 objection to it. As far as |I'm concerned
he can stay

19 here and anyone el se that wants to attend
any of these

20 depositions can conme on in and do it unless
there's a

21 protective order.

22 MR WOLFE: | think the trial
j udge
23 addressed this and indicated that as far as
he was

24 concerned that these were private and to a
| ar ge extent
25 up to the party that is hosting the
deposi tion, that

00011

1 the party could elect to exclude people or
not, and

2 even charge rent, | believe the court
i ndi cated. But |

3 do object. And Peter, it's sinply because |
have a

4 unique interest in this issue. | don't
bel i eve t hese

5 di scovery -- pretrial discovery matters are
public, and

6 | believe that we have the right to exclude
nonparties

7 from..

8 MR. OFFENBECHER: \Wose
deposition is it?

9 MR NICOLL: dynpic's.

10 MR BENINGER. It's all the

parties’



11 deposition, obviously. And | take an
opposite vi ew of

12 all of that. | think the public proceedings
are open

13 unl ess there's been a particular order to

pr ot ect

14 against it. So ny position is contrary, to
t he
15 opposite, and | have no objection.

16 MR. FLOYD:. |I'mnot asking you to
| eave
17 either. |1'mnot taking a position on it.
18 MR. OFFENBECHER: As | under st and
it, there
19 IS no protective order?
20 MR. BENINGER: Not that |I'm aware
of . Not
21 pertaining to this person's deposition. |
t hi nk
22 there's a protective order that covers two
or three

23 ot her peopl e.

24 MR. FLOYD: Well, let's get

goi ng. W have

25 to deci de whether you're going to stay here
or not.

00012

1 THE W TNESS: Pl ease.

2 MR N COLL: Go off the record
for a few

3 m nut es.

4 THE VI DEOCGRAPHER: Goi ng of f the
record.

5 The tine is approximately 10: 01 a. m

6 (Recess.)

7 THE VI DEOGRAPHER: Back on the

record. The
8 time is approximtely 10:04 a. m

9 MR. NICOLL: The gentleman from
Skel | enger

10 Bender left voluntarily. Okay.

11

12 EXAM NATI ON

13 BY MR NI COLL

14 Q State your nane and your current

resi dence

15 addr ess, pl ease.



16 A My nane is John D. Muider, Jr. |

i e
18 Q And --------iieiieee County,
right?

19 A Yes, it is.

20 Q Wul d you take a | ook at Exhibit
2637

21 That's a copy of the subpoena that you were

served in

22 order to come down here today; is that
correct?

23 A That is correct.

24 Q And t he subpoena asks for you to

bring

25 certain materials, personal books, papers, et
cetera.

00013

1 You can see all of that on page 3, do you
see that?

2 A Yes, | do.

3 Q And you read that before com ng
down today?

4 A Yes, | did.

5 Q Do you have any docunents or

things that are

6 responsive to the subpoena?

7 A No, | don't.

8 Q Did you conduct a thorough search
of your

9 per sonal belongings in order to determ ne
if you had

10 anyt hi ng?

11 A | never | ooked, no.
12 Q And you didn't | ook why?
13 A. Because |I'm a general hel per.

don't have
14 t hose docunents.

15 Q You don't have any docunents |ike
t hat ?

16 A No.

17 Q You didn't need to | ook to know
it?

18 A No.

19 Q You can take Exhibit 263, lay it
asi de.

20 Thanks. Are you represented by counsel here



t oday?

21 A Yes, | am

22 Q Who is your attorney?

23 A Franci s Fl oyd.

24 Q And have you been represented by a
| awyer

25 previously in connection with any matter
ari sing out of

00014

1 the June 10, 1999 rupture?

2 A | -- no. The reason -- do | --
not hi ng.

3 Q Did you contact M. Floyd or did
he cont act

4 you?

5 A He contacted ne.

6 Q And when did he contact you?

7 A Sone tinme ago. They had been
trying to get

8 a hold of ne.

9 Q Did you ask M. Floyd to becone
your | awyer
10 or did he offer to becone your |awer?

11 A They asked.
12 Q They asked you?
13 A Yes.
14 Q And when did that happen?
15 A. | think I started getting

contacted a few
16 nmont hs ago.

17 Q But when was it that they asked
to becone
18 your |awer?
19 A About a week ago, two weeks ago.
20 Q And when did you decide to

appoint or hire
21 t hem as your attorney?

22 A. To be honest with you, | didn't
hire them
23 They represent ne from I nto.
24 Q So you're not paying thenf
25 A No, |'m not.
00015
1 Q And you understand that they are
| nco' s
2 | awyers?

3 A | do understand that.



4 Q And but you understand that
they're

5 provi di ng you services as attorneys for
sone pur pose,

6 right?

7 A Yes.

8 Q Free of charge to you?

9 A Free of charge to ne.

10 Q Is M. Floyd representing you for
any

11 pur pose other than this litigation?

12 A No, he's not.

13 Q Did M. Floyd or anybody from M.

Fl oyd' s
14 office indicate to you why it was that Into
was W lling

15 to provide himto be your |awer?

16 A No. Just to represent nme about
t he

17 pi pel i ne.

18 Q D d anybody ot her than M. Floyd

or somneone
19 fromhis office indicate to you that |nto
woul d be
20 paying the fees of M. Floyd in relation to
hi s
21 representation of you?

22 A No.
23 Q Prior to your agreenent to have
M. Floyd

24 and his law firmrepresent you in this
deposition, did

25 you have any di scussion with himregarding
whet her t hat

00016

1 presented a conflict of interest, in other

wor ds,

2 whet her he coul d represent you wi thout
conflict?

3 A WIl you run that question by
nme one nore

4 tinme.

5 Q Yeah. Prior to your agreeing
to have M.

6 Fl oyd represent you in this deposition,
did you have

7 any di scussi on concerni ng whet her he



coul d represent
8 you without a conflict of interest?

9 A | don't understand the
gquestion, but --
10 because what conflict? | don't know. |'m
going to be
11 honest with you. | don't know what you're
aski ng
12 t here.
13 Q Did you have any di scussi on about
anyt hi ng
14 called a conflict of interest?
15 A No.
16 MR. FLOYD: Counsel, you're

getting rea
17 close to ne just instructing himnot to
answer. |
18 don't see howthis is going to lead to
any rel evant
19 i nformati on. Wiy don't you ask hi m about
what he knows
20 about the accident and nove on.

21 Q How | ong have you |ived at your
current
22 addr ess?
23 A March wll be one year.
24 Q And prior to March 2000 where did
you |ive?
25 A On the streets. Just kidding.
In an
00017
1 apartnment ------------------------- , and

that was in
2 Fer ndal e.

3 Q How long did you live there?

4 A | think two years.

5 Q Prior to that where did you
live?

6 A At ny bother's house.

7 Q Where was that?

8 A | don't know his address. Smith
Road.

9 Q Sm th Road, Bellinghan?

10 A Bel | i ngham

11 Q And how long did you live there?

12 A I don't know. Probably about a

year, |



13 t hi nk. Enough to save up to buy a house.
14 Q And prior to living with your

brother for a
15 year, where did you live?

16 A | lived on Portalway with ny
wfe.
17 Q Portal way, Bellingham right?
18 A No, Custer.
19 Q That's right. What's your wife's
name?
20 THE W TNESS: Does this have

anything to do
21  with this?

22 MR. FLOYD: Well, | hope they're
not goi ng
23 to try and call her and interview her
24 A Her name is Kim She's ny ex-
wfe.
25 Q Sane | ast nane as you, Muider?
00018
1 A No, Krey.
2 Q Say it again?
3 A. Krey, KREY.
4 Q Were you married to her in
19947
5 A | sure was.
6 Q When did you and she becone
di vor ced?
7 A ' 95.
8 Q Were you living together in
19947
9 A Yeah.
10 Q Where did you live then?
11 A Were did | live then?
12 Q In 1994 with your wife Kim
Krey.
13 A On Portal way.
14 Q I n Custer, Washington?
15 A Yes.
16 Q Have you lived all your life in
Washi ngt on
17 state?
18 A Yes.
19 Q So you were born in this state?
20 A No. | was born in New Hanpshire,

21 Por t smout h, New Hanpshire.
22 Q When did you nove out here?



23 A Wen | was one.

24 Q Have you ever had a nane change?
You al ways

25 been John Muder?

00019
1 A Yes.
2 Q Al ways been John Muder ?
3 A Yes.
4 Q Have any ni cknanes, aliases?
5 A Nope.
6 Q No ni cknanes?
7 A No, unless you want -- they cal

me Spi nner
8 out at work,

if that's inportant to you.
9 Q Vel |

, What did they call you out
at the job
10 at the Dakin-Yew?
11 A John.
12 Q Where did you go to
high---------
13 A e
H gh School .
14 Q You
gr aduat e?
15 A
Yes, | did.
16 Q
What year?
17 A
' 83.
18 Q  ------- old are you today?
19 A [------
20 Q What was your date of birth?
21 N
22 Q After graduating Ferndal e High
School, did
23 you go on to any other education?
24 A No, | did not.
25 Q Have you had any techni cal
training?
00020
1 A Nope.
2 Q After graduating high school did
you join
3 the mlitary?
4 A Nope.

5 Q Have you ever been rejected by the



mlitary?

6 A Nope.
7 Q After graduating high school did
you --

8 obviously you did. You went to work?
9 A Yes.

10 Q Who did you go to work for?
11 A. At that tinme, right out of high
school , |

12 went to work for Brian Cole, which is a
grocery chai n.

13 Q How [ ong did you work for then?
14 A Total of six years.

15 Q Consecutivel y?

16 A Nope.

17 Q Who el se did you work for?

18 A Well, the list is fairly long. |If
you' d

19 like to know it all I could go. Watever you

want .

20 Q Just the major ones, the big ones.
21 A Ti mber Line Road Construction,
whi ch was
22 owned by Carol York. | worked for Nordic

Yacht,

23 Chriscraft, Intco. Now Il'mpresently enpl oyed
at Al coa.

24 Q Al coa. Do you have any health
probl ens t hat

25 would affect your nenory or ability to
recal | ?

00021

1 A No.

2 Q And are you taking any nedi cations
t oday?

3 A Nope.

4 Q Do you have a crimnal history?
Have you

5 been arrested or convicted of any crinmes?

6 A Yeah.

7 Q Coul d you go through that for us
real quick?

8 A DW and assaul t.

9 Q Any of these felonies?

10 A One was.

11 Q VWhat was the fel ony?

12 A Assault on a police officer.



13 Q When was t hat?
14 A. | couldn't tell you. I think --
coul d not
15 tell you. | don't renenber.
16 Q Now, | want to tal k about your
enpl oynent
17 for Inco. Wen were you first hired?
18 A Well, I quit in "'95 to go to work
for
19 Intal co, and I worked for them what, three
or four
20 years. So |'d say, what's that? '90
probabl y? |
21 don't know. '90, '91. | believe |I worked
a total of
22 six years, but | think I was off and on

prior to ne

23
24

25
00022
1
t hi nk.
2

working for themfull-tinme

Q

first hired you at

A.
M

brother actually worked with Kip at the tine

and got ne

o0k, WwW

on.

Q
A
Q

at vari ous

O 00 N

ti nmes;
A
Q

in order to

10
11
12
13

14
15

16
17
18

get a job at

A

Q
A

Did you --
it was who
| nco?

do you renenber who

| believe it was Kip Smth,

What's your brother's nane?

Ji m Muder.

So the two of you worked at

is that correct?
yeah.
out an application

Toget her,
Did you fill

| nrco?
Yes.

| nco

And were you intervi ewed?

| don't believe so,

had pri or

no,

construction so they just hired ne.

Q

were first
A.

Q

t hat you

What position were you hired into

when you

Gener al

hel per.

because |

And during the period of tine



19 wor ked for Into, did you have any
advancenent s,
20 pronotions, anything like that?
21 A No.
22 Q So you were always in the
cat egory of
23 general hel per?

24 A Yes.
25 Q What were your duties, generally?
| guess
00023
1 it would vary fromsite to site, but in a

general way
2 what woul d the duties of a general hel per be?
3 A My duties as a general hel per was
to assi st
4 on ny lead nmen. They'd sent me out on
vari ous jobs

5 shoveling, basically. | nean, | can nmake a
[ist but...

6 Q When was it that you left Into?
You

7 mentioned a nonent ago about 1995.

8 A | left, yeah, '95.

9 Q And why?

10 A Because | got tired of traveling.

| want ed

11 to -- ny wife and I were going through a

di vorce, and |

12 care a |lot about ny kids and I felt they
needed ne

13 around.

14 Q So that's why you | ooked for a
different job
15 and started working for Intal co?

16 A Correct.

17 Q How many ki ds do you have?

18 A Two.

19 Q Do you have any friends at |nto,

peopl e you
20 woul d call friends?

21 A. | have acquai ntances at Inco. | do
not hang

22 out with themtoday, no.

23 Q VWho were they?

24 A On the job sites it's whoever was

on the job



25 site, depending on who was there.
00024

1 Q But sitting here today, | nean,
who woul d

2 you count as anbng your acquai ntances who
currently

3 worked for Into?

4 A Jeff Hinkle, Brett Lucas,
Calvin, M ke

5 Vander pol, Ray Ni chol as, Ronnie N chol as.

6 Q Any ot hers?

7 A That's about all | can think of
at this

8 tinme.

9 Q You said Brett Lucas. |I|s that
Britt Lukes

10 or sonebody different?

11 A Brett Lucas, or it's Brett is

basically how

12 you pronounced it. | always called him
Brett.

13 Q He was a heavy equi pnent
oper at or ?

14 A. Yeah. Basically at Into

Construction when
15 you' re an operator you're basically a ditch
guy, too.

16 They just |et the guys operate plus they
have to do

17 | abor work, too. It ain't just a one --

like in sone
18 construction conpani es.

19 Q When is the last time -- not to
be exact,
20 |"mjust trying to understand, you know,

how good a
21 rel ati onship you have with these guys.
When was the

22 | ast tinme you got together and socialized
w th any of

23  then?

24 A Last day of the job.

25 Q So it's acquai ntanceship on the

j ob?
00025
1 A Exactly.

2 Q You guys got along real well; is



that right?

3 A Yeah.

4 Q But it's not really a friendship
t hat | asted

5 beyond the job?

6 A No.

7 Q But if you got together today?

8 A Oh, it would just be, yeah, be
nor mal

9 tal ki ng, yeah.

10 Q When is the last tine you spoke

wi th any of
11  then®
12 A. Well, Calvin | speak to, you
know, on

13 occasi on because he's -- grown up with

Calvin. [|'ve

14 known Calvin. He's good friends with ny
br ot hers.
15 He's the only one that |'ve associated wth.

16 Q So you grew up wth Cal vin?
17 A Yeah.
18 MR. FLOYD:. His bother grew up
wi th Cal vin.
19 THE W TNESS: Brother, yeah
20 A ["'mnot in the sane cl ass.

Calvin's a | ot

21 older than I am so | didn't hang out with

hi m

22 Q So about when was the last tine
you spoke
23 with Calvin?
24 A. Last week. Said hi to him

That' s about

25 it.
00026

1 Q Have you spoken with Cal vin about
anyt hi ng

2 to do with the June 10 rupture?

3 A Yes, | did.

4 Q More than once?

5 A Nope, just the one day.

6 Q How | ong was that?

7 A | believe it was on Thanksgi vi ng.
We

8 invited himout to the famly and we kind of

slightly



9 tal ked about it. He didn't want to tal k
about it, and

10 | just asked hi mone question because | was
ki nd of
11 curious as to why I wasn't inforned that
A ynpi c Pi pe

12 Line ran through there, because | didn't
know t hat

13 A ynpic Pipe Line ran through that job site,

and he

14 told me it did, and | was a little bit
shocked.

15 Q Just to be clear, this would be

Thanksgi vi ng

16 20007

17 A O last year, yeah. | think it
was

18 Thanksgiving or Christmas. |It's one of
t hose.

19 Q Have you had any conversations
wth -- I'm

20 going to conme back to this with Calvin
Vander pol in
21 just a mnute, but have you had any
conversations with
22 anybody el se fromlInto about the incident?
23 A Nope.
24 Q So when Calvin told you or
confirmed that
25 the pipeline in fact did run through the
construction
00027
1 site, did you say anything back to him
about that?
2 A | just said | couldn't believe
it, and that
3 was it. That was the end of the
conversation. He
4 didn't want to talk about it and that was
it.
5 Q Did he tell you why he didn't
want to talk
6 about it?
7 A Nope. Just said, "I don't care
to talk
8 about it."
9 Q After the June 10 rupture, did



you receive
10 any letters fromlnto concerning their
i nvol venent ?

11 A Nope.
12 Q I"mgoing to -- just to be sure
about this
13 |"'mjust going to show you three letters.
They're

14 already in the record as exhibits 38, 39 and
40.

15 A. I"mgoing to tell you -- you don't
even have
16 to show ne -- | know | didn't get no
letters.
17 Q So nobody fromlIncto has ever told
you or
18 suggested to you that you should not speak to
anybody
19 about the incident?
20 A No.
21 Q Has any representative of Into

ever told you
22 that you should not speak to anybody about
t he

23 i nci dent ?
24 A Yes.
25 Q Who?
00028
1 A. Doug.
2 Q Doug Wei gel ?
3 A Uh- huh
4 Q |"msorry, in the deposition you
need to use
5 words. "Unh-huh" doesn't cone across as

clearly. That
6 was yes?

7 A That is yes.

8 Q And when did M. Wigel give you
this

9 i nstruction?

10 A Last week.

11 Q At one point |ast week you and
had a

12 t el ephone conversation, right?

13 A Uh- huh.

14 Q Yes?

15 A. Yes.



16 Q You tel ephoned ne after you were
served with
17 a subpoena; is that correct?

18 A That is correct.
19 Q And you and I were in the process
of tal king

20 about possibly getting together for a
neeting to go

21 over in detail what you m ght -- what your
testi nony
22 m ght be; is that right?
23 A That is correct, yes.
24 Q And it was after that that you
wer e
25 contacted by M. Floyd's office; is that
correct?
00029
1 A That is correct.
2 Q And that's when you decided to
utilize them
3 as your counsel. |Is that true?
4 A That is correct.
5 Q And that's when once they were

your counsel

6 they instructed you not to have any
conversati ons

7 outside of their presence; is that correct?

8 MR. FLOYD: Don't answer that.
Don't answer

9 the question. Privileged informtion.
Sorry.

10 MR. WOLFE: Just for the record,
" m goi ng

11 to note that | believe the privil ege has
been wai ved by

12 virtue of this witness's answers to
questions rel ated

13 to conversations he's had with M. Wi gel

al r eady.
14 MR. FLOYD: Fine. Well, we're
still going
15 to assert the privilege.
16 MR, FINEGOLD: The question did

not call for
17 privileged information. It sinply asked what
he did as
18 a result of a conversation.



19 MR. FLOYD: Ask your next
guesti on.
20 Q That was actually ny | ast
guestion on the
21 topic. Since you' ve been instructed not to
answer the
22 guestion |I'mjust going to nove on.

23 MR. FLOYD: Perfect.
24 A Yes.
25 Q Now, did you -- on the job site

down there
00030
1 at Daki n- Yew you got to know sone fol ks.
And one of
2 t hem woul d be Paul Krakenberg; is that

right?

3 A That is correct.

4 Q Not like a friend, but sonebody
who wor ked

5 wth you on the job site?

6 A Yeah, he was ny boss.

7 Q He was your boss. And of course
you' ve

8 al ready tal ked about Cal vin Vanderpol. D d
you wor Kk

9 with Calvin actually on the job at Dakin-
Yew?

10 A Yep.
11 Q And Britton Lukes, you worked with
Britton
12 on the job at Dakin-Yew, that is correct?
13 A That is correct, yes.
14 Q And how about Greg Burress? You

wor ked wth
15 himon the job as wel|?

16 A Yeah.

17 Q And there's a guy nanmed John
Avi nue

18 (phonetic). Do you renmenber hinf

19 A | do not recall that nane.

20 Q You knew Rodney

St apl es?

21 A | did know
Rodney St apl es.

22 Q You worked with himon the job?

23 A Yeah. And | worked for himin

hi s own



24 busi ness.

25 Q Rodney had good things to say
about you
00031
1 | ast week, by the way.
2 MR. FLOYD: Counsel, you don't

need to nake

3 t hose comments to the witness, okay?
You're trying to

4 ingratiate yourself. Just ask questions.
He' s not

5 going to change his testinony by what you
say to him

6 Don't try to butter yourself up to him Go
ahead and

7 ask your next question.

8 MR. NI COLL: Phil osophy.

9 MR, FLOYD: Just ask questions,
okay?

10 Q When did you --

11 MR FLOYD: If | talk to Oynpic

peopl e and
12 tell them how great they are and how
attractive they
13 are and how wonderful they are, you're
goi ng to object
14 too. So just ask himquestions. He wants
to get out
15 of here.
16 MR WOLFE: Francis, | wouldn't
object if he
17 said that to ny client.
18 MR NICOLL: | don't think
probably woul d

19 ei t her.
20 MR. FLOYD: Go ahead and conti nue.
Thi s guy
21 wants to get back to work
22 Q When did you first start working
on the
23 Daki n-Yew job, if you recall?
24 A. Ri ght at the beginning of the job
site.
25 Q What was the -- what was your
position, your
00032

1 duties on that job?



2 A My position/duty on the job?

3 Q Yes.

4 A To begin with I hel ped set it up.

5 Q Coul d you explain a little bit
what you nean

6 by that?

7 A Well, you know, you bring in
heavy

8 equi pnrent, you're bringing in parts and
setting up

9 trailers, and basically nmy duties were to
just start
10 being the go-fer. Go wherever the finger was

poi nt ed.
11 Q But basically your position
remai ned gener al
12 hel per, right?
13 A Yeah.
14 Q And it was -- and of course the

duties for

15 that position were pretty broad ranging
because you're

16 doi ng what ever anybody tells you to do?

17 A That's correct.
18 Q And who was your |ead man on that
j ob?

19 A That woul d be Greg Burress and
Paul

20 Krakenberg. Basically Paul.

21 Q Paul is a young guy, wasn't he?
22 A Yeah, he was young.

23 Q And had he been to college? Ws

he just out
24 of college, did you know?

25 A | believe I had heard runors of
that. |

00033

1 don't know that for fact.

2 Q And Greg was an ol der guy?

3 A Yeah. | think Geg is ny age, if
you

4 consi der that ol der.

5 Q Wel |, older than Paul.

6 A Yes.

7 Q And these two guys, Paul and

Greg, they were
8 basi cal |y your supervisors then?



9 A That's correct.

10 Q When you were on the job as a
gener al

11 hel per, were you obliged to prepare any kind
of a

12 witten report such as, for exanple, keeping

track of
13  your hours or what you had done?
14 A No.

15 Q You did none of that?
16 A None of that.
17 Q You didn't keep a diary or any

ot her sort of

18 witten record?

19 A Nope.

20 Q Were you given any kind of an
orientation

21 what this job was about in advance of
goi ng out and

22 setting it up and starting the work?

23 A At this time | don't recall,
but |'ve been
24 in construction |ong enough, you know, you

just Kkind of
25 know what you're doing, | guess. So that's

how | " 1|

00034

1 answer that.

2 Q Was that sonething that woul d
typically be

3 done?

4 A | don't know. |'ve never gone
t hrough an

5 orientation of what the job is going to
consi st of on
6 any of the jobs.
7 Q So | guess the answer is, as
far as you're
8 concer ned, no?
9 A No.
10 Q Were you ever given any draw ngs
or plans to
11 revi ew?
12 A No.
13 Q Did you ever happen to | ook at any
dr awi ngs
14 or plans?



15 A No

16 Q Did you ever feel like you should
have been
17 gi ven those?
18 A No.

19 Q You had no expectation based on
your prior

20 experience that you had received plans or
dr awi ngs?

21 A Correct.

22 Q You said this already in the

context of your

23 conversation with Calvin, but prior to
wor ki ng on the

24 Daki n- Yew job site, were you ever told that
there was a

25 pet rol eum products pipeline that ran beneath
the site?

00035

1 A No.

2 Q At any tinme during the job were
you ever

3 told that?

4 A No.

5 Q And you had no i ndependent
know edge of that

6 fact?

7 A No.

8 Q Not until your recent
conversation with

9 Cal vi n?

10 A No. The only reason | knew t hat

A ynpic
11 Pi pe Line ran through there is because | seen
it on TV

12 when it blew, and I was shocked.

13 Q When you saw it on TV was one of
the first

14 things that canme to your mnd the fact that
you had
15 been working in
that site?

16 A Yeah.
17 Q Wy ?
18 A Because | worked on that site.
Wien it

19 bl ows up you're going |like, yeah, oh



20 Q When you were on the job site at
the early

21 stages, before a lot of the ground had been
dug up and

22 that sort of thing, did you take notice of

whet her

23 there were stakes around marking the
| ocation of any of

24 t he underground utilities that ran through
t he area?

25 A Oh, yeah, of course.
00036
1 Q So you saw st akes?
2 A Yeah.
3 Q Did you | ook at them cl osel y?
4 A No, | have no reason to.
5 Q And there was al so |ike spray-
pai nted --
6 different color spray paint on the ground

surface; is
7 that right?

8 A | can't recall on that.
9 Q Did you know -- | nean this in
t he nost
10 general sense -- Tom Franklin fromBarrett
Consul ti ng
11 G oup?
12 A No.
13 Q Do you renenber the guy who was

sort of |ike
14 the inspector on the scene for the design
conpany?

15 A | knew we had an inspector on the
job site,

16 but | don't pay attention to that thing.
nmean, the

17 only reason | would pay attention to any of
t hose guys

18 isif | had plans to nove up. | had no

pl ans, no

19 intentions. | don't like that linmelight,
that part of

20 it. | like being just a general |aborer, do
my stuff,

21 go hone.

22 Q Did you know a guy on the job site

by the



23 nane of Mark G ahanf

24 A | sure do.
25 Q You do now and you did then?
00037

1 A | met Mark on the job and there's

no further
2 relati onship between Mark and | at all.

3 Q You just knew each other from
t hat job?

4 A Fromthe job site.

5 Q Did you get al ong okay wi th Mark
on the job

6 site?

7 A At tines.

8 Q Were there tinmes when you
didn't?

9 A | have a tough tine dealing
wi th arrogant

10 peopl e.

11 Q And Mark seened arrogant to
you?

12 A Very arrogant.

13 Q Kind of a knowit-all?

14 A Kind of a knowit-all. He
liked to think

15 that he was better than others and | don't
buy into

16 t hat .

17 Q Did he ever say he felt he was

better than
18 ot hers?

19 A No. You could tell by his
presence.

20 Q So it was basically the way he

carried

21 hi nmsel f?

22 A Yeah, the way he | ooks down on
peopl e.

23 Q And do you recall specific

dates that yo
24  were at work during the Dakin-Yew

proj ect ?
25 A No.
00038
1 Q Wt hout | ooking at a docunent,

woul d you be
2 able to tell nme whether you were at work on



July 67

3 A No.

4 Q July 772

5 A | could have.

6 Q But you' d need a docunent?

7 A You don't sit back and renenber
dat es when

8 you're not for sure of the future. | don't
sit back

9 and say |'mgoing to renenber this day
because A ynpic

10 Pipeline is going to blow up. | don't
remenber things
11 i ke that.
12 Q Let's take a | ook at -- show you
Exhi bit 41,

13 page 252. This is a certification report
fromlnto
14 General Construction Conpany on the
Daki n- Yew punp
15 station. You'll see down at the bottom
it has your
16 name and certain dates worked.

17 A Ch, there | am
18 Q Do you see that?
19 A Uh- huh.
20 Q And what dates does that show
that you

21 wor ked?

22 A 7-24, 25 -- no. It's 24 | was
off, soit's

23 25th, 26th, 27th and 28t h.

24 Q O July 1994?

25 A Yep.
00039

1 Q And?

2 MR. FLOYD: Can | see that
agai n, please?

3 MR. NI COLL: Yeah.

4 Q And again on the page 255, the
sanme exhibit

5 41, you'll see an entry at the bottom of

t he page for
6 dates in August for you. Do you see that?

7 A Yeah.
8 Q August 1?
9 A 1 through 4.



10 Q And then page 258 of Exhibit 41
do you see

11 t hat ?
12 A Yeah. 6-8 through 6-11
13 Q Wll, that's actually 8-6 through
8-11;
14 isn't that right?
15 A. Yeah. That's 8 now. Yeah, that's
correct.
16 Q 1994 Daki n- Yew | ob?
17 A Yeah.
18 Q Have you take a | ook at Exhibit
263 -- I'm
19 sorry, 262. You kind of need to pull this
t hi ng down
20 in order to be able to see it. But this is
t he sane
21 kind of record and you'll see --
22 A Yeah, | see.
23 Q Do you see yourself there?
24 A Yeah.
25 Q And the dates worked, could you
tell us what
00040
1 t hose dates are?
2 A Sane ones | told you earlier.
3 Q July -- actually those are July
dat es,
4 right?
5 A Yeah. July 5, 6, 7 and 8.
6 Q 19947
7 A Yeah.
8 Q And based on your recollection --
you don't

9 really have any reason to disagree with those
exhi bits?

10 A No, | was there.
11 Q But if | understand your testinony
right,

12 you don't have any specific recollection
based on a
13 date of what you did on that date?

14 A That is correct.
15 Q Do you renenber participating in
t he work

16 related to digging a hole for placenent of
a tee joint



17 t hat connected the 16-inch water line with
a 24-inch
18 di scharge line fromthe punp station?

19 A That is correct.

20 Q You do recall that?

21 A Yes.

22 Q |"mjust going to represent to

you that the

23 records show that that work at various
different tines

24 occurred or seenmed to occur on July 6, July
7 and July

25 8, 1994. \What role did you play in that
wor k?  \What

00041
1 was it that you did?
2 A Pai nt, put on bags, tighten
bol ts.
3 Q Did you do any of the digging?
4 A No.
5 Q O hers dug?
6 A O hers dug, yes.
7 Q Were you present when any of the
di ggi ng was
8 done?
9 A Yeah.
10 Q What ki nd of equi pnment was used
for the
11 di ggi ng?
12 A An EX 150 Hitachi, a John Deere

790, and |

13 beli eve we had sonething el se on there, but
| don't

14 remenber the size of that one.

15 Q Do you renenber anything having to
do with a
16 need to relocate the hole for that tee
joint?
17 A No.
18 Q Do you have any recoll ection

concer ni ng
19 pours of concrete in relation to the
tee joint?

20 A Yeah. You put a thrust
bl ock down.
21 Q Where did you put the

t hrust bl ock?



22 A. | can't recall, but | would
i magine at its
23 force point.
24 Q But you don't have a specific
recol | ection
25 of where that was done?

00042

1 A | would -- | can't renenber
whet her we did

2 it. | would inmgi ne we woul d.

3 Q Do you recollect on that job

doi ng any of
4 t he concrete work yoursel f?

5 A No.

6 Q So that wasn't part of what you
di d?

7 A No. | mght have vibrated it,
get the air

8 bubbl es out of it, you know. | do that

ki nd of stuff,
9 but as far as the finish work, stuff |ike
t hat, nope.

10 Q Li ke you to take a | ook at a
phot ogr aph
11 which is Exhibit 133, and I want to ask you
if you

12 recogni ze any of the people in the
phot ograph. First
13 woul d you hold it up just so the canmera can

ki nd of get

14 a gander of it?

15 A Yeah. There's ne, Jeff Hinkle,
G eg

16 Burress, and | don't know the guy behind him
17 (1 ndicating).

18 Q Wi ch one is you?
19 A |"mthe one with the blue sweater
on.

20 That's me. That's Jeff Hinkle. That's Geg
Burress.

21 | don't know who the guy is back there
(i ndicating).
22 Q What are you doing in that
phot ogr aph?
23 A By the way it | ooks, watching.
24 Q Under st and, but what is the group

doing in



25 t he phot ograph?
00043

1 A | can't really tell the picture
so |

2 couldn't honestly tell you what we're doing,
but it

3 | ooks like we're probably putting a Dressler
on it or

4 sone sort to tie in the two pipes.

5 Q That's to tie in the tee joint to
t he 16-

6 inch |ine?

7 A That is correct by the way the
pi cture

8 | ooks, yes.

9 Q So you were involved, based on
t hat

10 phot ograph, in putting that tee joint in
position; is
11 that right?

12 A That is correct.
13 Q Do you recollect having to

rel ocate the tee

14 joint?

15 A. | don"t. | don't know why we
woul d have to
16 relocate it. | nean, just on ny recollection
-- or
17 however you pronounce that word, but | nean,
obvi ously

18 the picture, why would you relocate it.

19 Q "' mjust asking.

20 A Yeah.

21 Q Now t hat you | ook at that

phot ogr aph, can
22 you recall whether you were personally
i nvol ved in

23 digging the hole into which the tee joint was
pl aced?

24 A No. | wouldn't have no part of
t he di ggi ng.
25 | don't operate. 1|'d have no part of it. |
nmean, |
00044

1 m ght have dug around the pipe, you know, to
expose

2 underneath the pipe. Ooviously you need to



expose t hat

3 to get a Dressler or whatever they're going
to use

4 right there, but yeah. 1'd inmagine I
pr obabl y had

5 sonething to do with the digging.

6 Q But you don't have a specific
recol | ection
7 of it?
8 A " mgoing to say yeah, | do.
pr obabl y
9 dug, yeah. |If that's what you're asking.
10 Q Let me be clear --
11 A. | guarantee you it's either Jeff
H nkl e or |
12 that dug around that pipe right there.
13 Q One or the other of you?
14 A Yes.
15 Q Do you recall the pipe -- the

hol e for the

16 pi pe having to be widened or for the tee
j oi nt havi ng

17 to be w dened?

18 MR. FLOYD: |'mgoing to object
as been

19 asked and answered. Go ahead and
answer again.

20 A | don't recall. No, |
don't recall
21 Q So to be clear, you're the guy in
t he hooded
22 bl ue sweatshirt with the white hardhat wth
your hand
23 on what woul d be about the north end of that
tee joint;
24 is that right?
25 A Yeah. 1|Is there a chance we're
goi ng to get
00045
1 to what | do now?
2 Q Yeah. | wanted to show you al so
Exhi bi t

3 134. Do you see that and al so would you
hold it up?

4 MR. NICOLL: You got it?

5 THE VI DEOGRAPHER: Yes, that's
good. Thank



6 you.

7 Q Exhibit 134, is that also a
phot ogr aph of

8 the same tee joint that was shown in Exhibit
1337

9 A We put in a couple tee joints.
can't be

10 for sure.

11 Q You see the wood bracing at the

bott om of

12 the tee joint?

13 A Yes.

14 Q Is that the kind of thing that

you wor ked
15 on, putting in wood bracing and that sort

of thing?
16 A If it was called upon for ne
to do that,
17 yes.
18 Q Do you have a specific recollection
of doing
19 it with respect to this tee joint?
20 A Yeah.
21 Q What kind of -- what kind of wood
did you
22 use? What was the size of the wood?
23 A Looks like two by six to ne.
24 Q And | guess |I'mgoing to just
guess,
25 i ndependent of the photograph you woul dn't
have any
00046

1 recol | ecti on of how nmany pieces you used to
brace that?

2 A | would not, no.

3 Q So what ever the photograph shows
is --

4 A That' s how many pi eces we used.

5 Q When did you normally arrive on
t he job?

6 A | believe seven. Depends on what
hour s

7 we're working. |If we're working four tens or
if it's

8 wi nter hours we went back to five eights.

9 Q Well, this is sumer and |'m going

to



10 represent to you it was four tens. So that
woul d nean
11 you'd get to work usually about seven; is

that right?

12 A | think so, seven, yeah.

13 Q Ckay. On those dates, the July 6,
7 and 8,

14 do you recall who was operating the heavy
equi pnent ?

15 A | could not tell you that.

16 Q Al right. 1 want to talk now a
little bit

17 about what you do know, and because | think
" m pretty

18 satisfied that you can't tie your nenory
into a

19 particul ar date, at |east not w thout maybe
reference

20 to other docunents. So let ne ask you this:
When you

21 were on the job at the Dakin-Yew site, was
there ever a

22 ti me when you were called upon to apply sonme
ki nd of

23 masti c or substance to a pipe that had been

damaged?
24 A Yes, | was.
25 Q When, as best you can recall, when
was that?
00047
1 A | could not tell you the dates.
know it
2 was -- had to have been summer. It was a
ni ce day out.
3 Q Who was the operator of the
backhoe?
4 A At that time | believe it was
Brett.
5 Q Britt?
6 A Yeah. |'mnot going to

guar antee you that,

7 but | believe it was Brett because nobody
was in the

8 hoe at the time, so | could not tell you.

9 Q But you think it was Britt
Lukes?

10 A Coul d be.



11 Q Wy do you think it was
Britt Lukes?

12 A Because usually he ran the
EX 150.

13 Q So it was the Hitachi?

14 A The Hitachi.

15 Q VWhat tinme of day was it?

16 A. | don't know, | don't
know.

17 Q Where on the site did this

occur?

18 A | don't know ny north and south
there so it

19 woul d be down -- there's a 24-inch ductile
i ne that

20 cones out the one side. It would be on the
farther

21 side of this, of the punp house, |
shoul d say.

22 Q Wl 1, okay.
23 A Headi ng nore toward the
creek.

24 Q Headi ng towards the
creek?

25 A Headi ng toward t he creek.
00048

1 Q It was on what size |ine? Wat
si ze pipe

2 was it?

3 A That - -

4 Q The damaged pi pe.

5 A 24-inch.

6 Q And you're saying that this pipe
t hat you

7 were working on was closer to the creek?

8 A Yeah. Because | renenber getting
call ed

9 down there. | canme out of the silos and |

came out on
10 that side of the punp house.
11 Q Do you renenber where the big
reservoi r was
12 put in?

13 A The big reservoir?
14 MR. FLOYD: Tanks, is that what
you're

15 tal ki ng about ?



16 Q The bi g tank.

17 A You nean the water tanks?

18 Q Yes.

19 A Yeah. Way down at the very end
of -- yeah.

20 Q That's to the west of the punp

station; is
21 that right?

22 A | could not -- | don't -- |'m not
a very
23 good directional type of guy. | couldn't tel
you
24 west, south, northeast, what.
25 Q It's the opposite side of the
wat er
00049

1 treatnment plant which is right behind the
punp station?

2 A Correct.

3 Q So the one thing we know is that
t he pipe

4 that you went to work on, the damaged pi pe
t hat you

5 went to work on, was between the punp
station and the

6 wat er tanks?

7 MR. FLOYD: Counsel, can we cal
it the 24-

8 i nch pi pe because that's what he indicated
it was.

9 MR NI COLL: No, we can't.
10 MR. FLOYD: | believe he called it
a 24-inch
11 pi pe.
12 MR NICOLL: I'mjust going to
call it the
13 damaged pi pe and then we'll get around to
t hat .
14 A. And your answer is no. It ain't

toward the

15 punps. The damaged pi pe was not toward the

wat er

16 reservoirs.

17 Q VWhere was it towards?

18 A Say this is the punp house. 24-
i nch ductile

19 went out this way. The water towers are



down here.
20 The damaged pi pe woul d cone out of the

thing. | was
21 asked to fix a pipe that was sitting right
her e
22 (1 ndicating).
23 Q A pipe on the --
24 A (I'ndi cating).
25 Q Wiy don't you draw it for us.
Here's a pen.
00050
1 A The reason | can really recal
this
2 -- because I'mgoing to answer a question

that you're

3 probably going to ask. The reason | can
recal | that

4 i s because when | watched it on the news
where the pipe

5 bl ew up and where it was goozing (sic) out
was over

6 here, and | know that we worked on a pipe
t hat was over

7 here (i ndicating).

8 Q The little rectangle that you
drew, wite

9 "“punp station.”

10 A ( Conpl yi ng) .
11 Q Way don't you put in sonmething for
where the

12 water treatnment facility is. Do you
remenber where
13 those big lines that ran out of the water
treat nent ?

14 A 70 and 64, yeah. Right here
(i ndicating).
15 Q Remenber where the 24-inch

di scharge line
16 met up with that tee joint?
17 A Yeah, right here. Well, this is
t he one |
18 recal |l ed because it wasn't very deep
(1 ndicating).
19 Q It turned out of there?
20 A Yeah, it cane out here. W had
pl asti c bags
21 onit, and that's why I'mpretty sure | know



t he dept h.
22 MR. FLOYD: You have two ot her
mar ks here,
23 and | wanted to clarify those.

24 THE W TNESS: Yeah
25 Q Now, the first mark that you
wrote there,
00051
1 why don't you circle that.
2 A This one (indicating)?
3 Q Yeah. That's where your

under st andi ng of
4 where the pipeline rupture was?

5 A |"m pretty sure because | seen a
pi cture of

6 it in the grand jury.

7 Q Wiy don't you mark that A

8 A ( Conpl yi ng) .

9 Q And the second mark that you

wote, that's
10 the place where you renenber working on a

pi ece of
11 damaged pi pe?
12 A That is correct.
13 Q Wiy don't you mark that B.
14 A ( Conpl yi ng) .
15 Q And that was -- now, your

description of
16 that pipe was 24-inch ductile iron; is that

right?

17 A That is correct.

18 Q Was the pipe at the tine that you
saw it,

19 was it the --
20 MR. FLOYD: Could you clarify
you' re tal king
21 about the damaged pipe, correct?
22 Q -- the B pipe? The B pipe.
23 A Yes.
24 MR. FLOYD:. Counsel, you're
tal ki ng about
25 t he danaged pi pe as the 24-inch ductile pipe,
correct?
00052
1 MR, NI COLL: |I'mtalking about
t he pi pe that
2 he's referring to on item B on his draw ng.



3 A And that's what I'mtelling.
That's the 24-

4 inch ductile iron that | believe it was the
24 ductile

5 iron, yes.

6 MR NCOL: Could we mark this

as the next
7 exhibit in order, please.

8 (Marked Deposition Exhibit 264.)
9 Q Was the pipe that was danmaged,
the 24-inch

10 ductile iron that you're referring to here
on itemB on
11 Exhi bit 264, was that pipe at the tinme, had

it already
12 been back filled?
13 A Yeah. It was an existing
l'ine.
14 Q It was an existing |ine?
15 A Yeah.
16 Q And it's a line that led to the
punp
17 station?
18 A | don't know where it |ed
because it just
19 exposed -- you know, | don't renenber it
bei ng al
20 exposed.
21 Q So you didn't expose the entire
line?
22 A No. The whole entire |ine was not
exposed.
23 Q Let's tal k about what you did do.
Who
24 call ed you over to that job?
25 A. | can't recall, but I'd imagine
it's one of
00053
1 My supervi sors.
2 Q Ei t her Krakenberg or Burress?
3 A O Burress, yeah.
4 Q Do you renenber whether either
one of them
5 were present?
6 A Yeah. | think -- I'"'mpretty sure

it was
7 Paul .



8 Q Paul Krakenberg?

9 A Yeah.

10 Q And who el se was present?

11 A |'d be just guessing.

12 Q Was Mar k G aham present ?

13 A No. Mark Graham was not present.

14 Q Was -- and you're sure about
t hat ?

15 A Yeah, |'mpretty sure. Because |
came out

16 of the punp station up at the soda ash bins.
| don't
17 recall himfollow ng ne.

18 Q So Mark Graham was at the soda ash
bi ns when
19 you were?
20 A Yeah.
21 MR, FLOYD: Counsel, your question
wasn' t
22 clear as to when Mark G aham was present.
23 MR. NICOLL: | nean when he was
doi ng t he
24 wor k over at --
25 Q Did you understand ne to be asking
about
00054
1 when you were --
2 A Yeah. You wanted to know if Mark
was at
3 poi nt B.
4 Q Ri ght .
5 A No, Mark was not at point B.
6 Q And you say you were called down

there from
7 where you had been working at the soda ash
bi ns?

8 A Yes. | do recall that, yes.

9 Q And the soda ash bins are up in
t he wat er

10 treatment plant?

11 A Correct.
12 Q And your recollection is that Mark

G aham

13 was up there when you were called down?

14 A Yeah, because at that tinme -- the
reason |

15 know Mark was up there because at that tine



we were
16 doing a lot of electrical work up there.

That was
17 where all Triad was because at that tine -
- | believe
18 at that tinme the punp station wasn't
ready. | don't

19 think the punps were installed at that
time. Wiy we

20  would need an electrician down there at
that tinme.

21 Q Now, the ground around the pipe
t hat you

22 found damaged, this 24-inch ductile iron
pi pe, that was

23 all packed dowmn. It had already -- there

had al r eady
24 --
25 A. Yeah, because when the pipe was
scrat ched we
00055

1 had to dig around it so | could put mastic
on it and a

2 vinyl coating that | put on it. The
exi sting ground

3 was full of rocks, it was hard. It was an
exi sting

4 pipe. It's been there for a long tine.
woul d

5 -- you know, m ght not have been. Could
have been

6 there a nonth. | don't know how grounds
wor k.

7 Q Was this pipe that you worked on,
was it

8 wapped in plastic?

9 A No.

10 Q What was it -- what kind of

coating did it
11 have on it, if any?

12 A Just like ductile iron. | know
ductile
13 iron. |'ve worked ductile iron a | ot on al
our j obs.
14 It has the sanme rough black feeling. You
know, you

15 can't -- you can obviously nake it --



observe the
16 di fference between steel and ductile iron.
17 Q Did it have any protective
coating on it at

18 all?
19 A Yeah, ductile iron protective
coati ng.

20 Nonrusting. That's what ductile iron does.
21 Q And when you worked on this pipe
did you

22 dig it so that you exposed all of it?

23 A No. Just -- you know, because
obvi ously

24  whenever you're repairing sonmething -- the

reason |

25 know it was no big deal is because it wasn't
that big
00056

1 of a deal. | believe Paul said, hey, can

you cone down

2 and tape this pipe? And let's fix it.
There was no

3 pani c, there was nobody goi ng, oh, boy, you
know, let's

4 do this. It was, hey, just fix this little
scratch we

5 got on this pipe so it doesn't rust.

6 So | exposed it -- we exposed a
little bit

7 of it, put some nmastic on it, wapped the
white cell --

8 or thing around it. Twelve inches on each
side of it

9 probably, so you definitely were getting a

conpl ete

10 seal

11 Q A white what?

12 A Wiite vinyl. It was what we were
using to

13 wrap the ductile iron pipe with. Because
ductile iron

14 when it cane in, it came in with already a
vi nyl

15 coating on it, and when you weld two joints

t oget her
16 you want to continue that wrap.
17 Q How nuch of the pipe that you were



wor ki ng
18 on was exposed while you were working on it?
19 A Not very nmuch. Enough, |ike I
said, | dug
20 out maybe two feet of it so we can get a
good wrap on

21 it.
22 Q Based on what you saw of it, what
di rection
23 was it running in? Fromwhere to where?
24 A. Say this is the pipe. It's

runni ng |ike
25 this. Here's the punp station over here
(i ndicating).
00057
1 The scratch that we fixed went from probably
t hree
2 quarters the way of the pipe to the edge of
it to where

3 it fell off the pipe, because obviously it's
not
4 going to go underneath. |If whoever was

operating at

5 the tine probably skinmed it and it fel
off. The scar

6 on there is probably maybe 8 to 10 inches
long. |

7 woul d say not even a quarter inch
deep, if that.

8 Q Usi ng Exhibit 264, and
based on having

9 uncovered two feet of the pipe, can you
tell us which

10 direction the pipe was running?

11 A It was running with the punp
stati on,
12 parallel to the punp station.
13 Q So it was running parallel to
t he punp
14 station?
15 A Yes, this way (indicating).
16 Q Wul d you draw that, please, for
us. Just
17 draw a line indicating.
18 A ( Conpl yi ng) .
19 Q Mark that C, would you?

20 A ( Conpl yi ng) .



21 MR N COLL: There's a Cwith an

arrow
22 pointing to the line that you just drew
23 Q Now hold up the draw ng and show

it. Point
24 to line Cthat you just drew so that this
fell ow can

25 see it.
00058

1 A The canera guy?

2 Q The canera guy. Thanks.

3 THE WTNESS: Did he get it?

4 THE VI DEOGRAPHER:  Yes.

5 Q What kind of mastic, do you
recall what kind

6 it was?

7 A | don't remenber the brand nane,

but it's a
8 bl ack, fairly runny type paint.

9 Q Where did you have to go to get
the stuff?

10 A | don't know where they got their
suppl i es,

11 to be honest with you. Canme in a little
white can. |

12 think there was pictures shown of the white
can

13 somewhere in all the pictures |I've seen.

14 Q And this is sonething you'd apply

bef ore you
15 put on the white --

16 A Yeah. It's a rust inhibitor.
17 Q And was the stuff that you w apped
it with,

18 was that sonething called Arerron or
sonething |ike

19 t hat ?

20 A No. Amerron is the pipe.

21 Q Oh, Anerron is the pipe itself?
22 A Yes.

23 Q You didn't see the pipe get
struck?

24 A No, | did not.

25 Q Was t he backhoe -- you said the
backhoe was
00059
1 enpty at the tinme; is that right?



2 A Enpty?

3 Q It was there but nobody was
sitting --

4 A Yeah. Nobody was in it, no.

5 Q Was Britt Lukes in the hole
hel pi ng you?

6 A | can't recall.

7 Q Was sonebody el se hel pi ng you?

8 A The only people | really recal
bei ng there

9 is Paul and nyself. | would assune sonebody
el se was

10 there. I'mnot real positive. Could have
been Britt,

11 coul d have been Jeff. Could have been John
Ellis. |

12 don't know. | think that's his nane, John
or what ever
13 his name is. | can't recall.
14 Q John Ellis?
15 A No, not Ellis. | can't think.
W called
16 himE lis. | think his last nane is Ellis.
| don't
17 even renenber. Big burly guy. | don't know
hi s nane.
18 Q But you're pretty sure there was
sonmebody
19 hel pi ng you do the digging?
20 A. Yeah. | think | did nost of the
di ggi ng
21 around it, yeah.
22 Q Do you renenber any other tines
when pi pes
23 were struck on that job site?
24 A. | think a couple of tines, yes.
It's like
25 any normal job, yeah.
00060
1 Q Can you explain or describe sone
of those
2 ot her tinmes when pipes were struck?
3 A | cannot totally describe. |
don't know
4 where. | don't know when. | could be

t hi nki ng about
5 anot her job, because | guarantee you, when



you're in a
6 water treatnment plant you' re going to hit
sonet hi ng.
7 There's pi pes everywhere.
8 Q Now, do you recall why there was
di ggi ng
9 going on at that location? Did anybody tel
you that?
10 MR. FLOYD: (bject to the form of
t he
11 guestion. He's never said there was digging
i nvol ved
12 ot her than the digging he did by hand. Go
ahead and
13 answer .

14 Q There's a Hitachi there, right?
15 THE WTNESS: Inny -- | don't get
it. Aml

16 still answering?
17 MR. FLOYD: Yeah. | just wanted to
clarify
18 t he questi on.
19 MR. VERWOLF: Francis is.
20 MR. FLOYD: | get to testify sone,
t oo
21 because | get to cone. The question is do you
recal |
22 any digging with the Hitachi?
23 A No, because | wasn't present, so |
don' t
24 recall if they were digging.
25 Q So your counsel has just told you
you don't
00061
1 remenber ?
2 MR. FLOYD: | didn't tell himhe
doesn't
3 r emenber .
4 A No, he didn't tell me that. |
wasn't there.
5 | don't know. There was nobody in the
equi pnent. |
6 was up in the building.
7 Q There was a Hitachi backhoe there?
8 A Correct.
9 Q There was a hol e that was

partially dug?



10 A Correct.
11 Q There was a scrape on the surface
of the
12 pi pe?
13 A But there wasn't just a hole.
14 Q Tell me what was there.
15 A The whol e area was exposed.
16 Q Everyt hi ng?
17 A Not the whole pipe, just -- there
was part
18 of the -- | don't know. [I'd have to show you
pi ctures.
19 Q kay.
20 A. | believe it was -- maybe not
because -- |
21 can't recall. | ain't going to sit there and
say
22 anything. | don't know.
23 Q Do you renenber the footing for the
-- the
24 footing on the -- what would be the --
25 A Punp station?
00062
1 Q -- punp station? And on Exhibit
264 it
2 woul d be where that 90-degree bend cones out.
Do you
3 remenber that little wall that came out?
4 A Yeah.
5 Q Was that wall al ready poured and
in place?
6 A This one, retaining wall?
7 Q The retaining wall on the other

end, on the
8 ot her si de.
9
10

There (indicating)?
There, yes.
11 A. Yeah, | believe so. | always
t hought it was
12 here, though (indicating) --

O >

13 Q Let nme show you a phot ograph.

14 A. -- because | don't know why we'd
have one

15 here because it sloughs this way.

16 Q ["'m going to show you Exhi bit 190
and ask

17 you to hold it up just for a nonent.



18 A (I'ndi cating).

19 Q Do you see the foundation in the
f or eground

20 of Exhibit 1907

21 A Yeah, | see that.

22 Q Do you recogni ze that as the
foundation for
23 the retaining wall?

24 A Where that is, that's the front
of the punp
25 station, right? | believe it is. No, |
coul dn't
00063
1 recall if that was the footing for the

retaining wall

2 or not.

3 Q Do you see the 90-degree bend?
Do you see

4 that pipe that's com ng out 90 degrees?

5 A Yeah.

6 Q And it goes down to a tee joint?

7 A Uh- huh

8 Q Isn'"t that the -- hold up
Exhi bit 264.

9 A Yeah. That's the pipe that I'm
show ng

10 here (i ndicating).

11 Q That's the pipe that you're
show ng - -

12 A Yeah. This one (indicating).

13 Q -- there, right. So that's not

the front of
14 the punp station, is it? It's the side.
15 A That's the side. That's this
side. That
16 pipe there is what I'mrecollecting right
here
17 (i ndicating).
18 Q And the footing, the base of that
f oundat i on
19 that you're pointing to, why don't you hold

t hat up?
20 A (I'ndi cating).
21 Q Was that built by the tine that

you saw what
22 you saw on the other side of the punp
station?



23 MR. FLOYD: Counsel, are you
tal ki ng about

24 the repair to the 24-inch ductile? 1Is that
what you're

25 tal ki ng about ?

00064
1 A I s that what you're tal king
about? |'m not
2 sure I'mfollow ng what you' re sayi ng.
3 Q VWhat |'masking is, for the

events that

4 you' re describing on Exhibit 264, at the
time of those

5 events, was the pipe that you see in Exhibit
190

6 buried, and was the concrete retaining wall

in place?

7 A No.

8 Q Was the pipe buried?

9 A No.

10 Q That pipe was still exposed?

11 A Yeah. Wen | fixed the pipe,
yes.

12 Q So the -- all of that black
pl asti c-w apped

13 pi pe was still exposed when you fixed the
pi pe on the

14 other side; is that right?

15 A Yes.

16 MR. FLOYD: \What exhibit was
t hat ?

17 MR N COLL: 190.

18 Q You referred to this 24-inch

ductile line as
19 existing; is that right?

20 A Uh- huh, yes.
21 Q Wy did you think it was
exi sting?
22 A Because of the way it was bedded.
| mean,
23 if it was a freshly new pipe it wouldn't be
so hard. |
24  wouldn't need a pick.
25 Q You had to dig with a pick?
00065
1 A Yeah.

2 Q Was there any ot her excavation



t hat was

3 going on -- I'"'mgoing to state that
differently. Was

4 t here any excavati on going on on the side
of the punp

5 station where you described what you did at
poi nt B on

6 Exhi bit 2647

7 A You know, I'mgoing to just tel
what |

8 know. | would inmagine so, because the EX
150 was

9 sitting there, had a sl ope bucket on it.
Didn't have a

10 ripping type bucket. 1t had a slope bucket
onit. So

11 | believe whoever was operate -- could have
been Britt,
12 coul d have been whoever -- was pulling back
sl ope,
13 because that was open, exposed. You know,
|'ve seen

14 pictures in the grand jury where the EX
150 with the

15 sl ope bucket on there. That's what | told
t hem and

16 that's what |'mtelling you today.

17 Q So you saw a Hitachi EX 150
with a slope

18 bucket on it on the side of the punp
station opposite

19 to where the 90-degree bend cane down to the

tee joint?

20 A Correct.
21 Q And that's where you did the work
t hat you
22 di d?
23 A Correct.
24 Q That's what you recall?
25 A Yep.
00066
1 Q But you al so recall that pipes

wer e damaged

2 on ot her occasions on that job site?

3 A "' mgoing to hem and haw on t hat
one because

4 | woul d i magi ne, yeah, we probably scraped a



f ew pi pes.

5 MR. FLOYD: |If you don't have any
specific

6 recol l ection just say --

7 MR WOLFE: |'mgoing to object --

8 A That's what |'m going to say.

9 MR. WOLFE: -- to coaching the

W t ness, and
10 that's a deliberate coaching of the wtness.

11 MR. NICOLL: Agreed. | object as
wel | .
12 Q Just tell us in your owmn words. Do
you have
13 a recollection of working on any ot her pipes?
14 A Yeah, lots of them Norma

practice is that

15 we're not out there just tearing up pipes.
Wen we're

16 digging, if you're ripping -- using a ripper
bucket

17 you're scraping slowy. You got a ditch

guy that's
18 wat ching it, chenking, digging and | ooking
for pipe.
19 It ain't like Into is out there just
tearing up pipes
20 and here we go. It ain't the way it is.
21 Q | understand that, but there

were tines
22 nonet hel ess when pi pes got hit?

23 A Yeah.
24 Q And you recall the --
25 A And | do not recall which --
what pi pe |
00067
1 hit, I don't recall, or whoever hit.
2 Q But you were called upon as the
gener al

3 hel per on the site to cone and hel p when
pi pes were
4 hit; is that right?

5 A Not al ways.

6 Q More than once?

7 A A percentage of your pipes that
you hit you

8 don't have to fix, | would assune.

9 Q More than once?



10 A On that job?

11 Q Yes.

12 A |'"d say no. [|'d say naybe one
pi pe extra.

13 | don't know. | don't recall. |I'mnot the
oper at or.

14 | don't know what pipes they hit. That was
the only

15 pipe | fixed on that job. |'mjust going

of f the

16 assunption that on nost jobs with that many
pipe in the

17 ground, that nuch stuff in the ground, you
are going to

18 hit something. That is what |'m going off
of .

19 MR, FLOYD: Just so the record is
cl ear, he
20 was pointing to Exhibit 264.
21 Q On that job you were known as

Johnnie; is
22 that right?

23 A John
24 Q John. Nobody call ed you Johnni e?
25 A They coul d have.
00068
1 Q Rodney Staples the other day told
us that --
2 A What's Johnnie got to do with it,
t hough?
3 Q Just want to know, is that a nane
you were
4 known by?
5 A They coul d have, they coul d have.
6 Q Anybody el se on that job site

that you know
7 of that was al so known as Johnni e?
8 A No

9 MR FLOYD: | think it's time to
t ake a
10 break, Counsel. It's 11:15. W' ve been
goi ng hot and
11 heavy.
12 MR NCOLL: | agree with you.
13 THE VI DEOCGRAPHER: Going off the

record.
14 The tine is approximately 11:15 a. m



15 (Recess.)
16 THE VI DEOGRAPHER: Back on the
record. The
17 time is approximately 11:30 a. m

18 Q " m going to show you Exhi bit 97.
Woul d you
19 take a ook at that for a second and hold it
up

20 then after you're finished |looking at it,
show it to
21 t he camer a.
22 A ( Conpl yi ng) .
23 Q Exhibit 97 is a drawi ng show ng
t he | ocation
24 of the tee intersection between the 24-inch

di schar ge

25 line at the punp station and the 16-inch
water |ine,

00069

1 show ng al so the location of the Aynpic
pi peline. Do
2 you see all that?

3 A Uh- huh

4 Q Now, using Exhibit 97, could you
i ndi cate

5 where it was that this ductile iron pipe --

6 A (I'ndi cating).

7 Q |"mgoing to ask you to use a

pi nk, hot pink
8 actually, just put an X --

9 A Were | think --

10 Q -- where you
think it was.

11 A Ri ght there
(1 ndicating).

12 Q And why don't you circle that X

for us.

13 A kay.

14 Q Hold it up.

15 MR. FLOYD: Let's make this an
exhi bi t

16 because you've marked, | nean --

17 MR, NICOLL: | think we nade a

record of the

18 fact that we've now used a hot pink pen and
he's done

19 what he's done.



20 MR, FLOYD: But you're going to
be the

21 only person that has this exhibit, right?
22 MR, NICOLL: No. Actually this
is the
23 official copy of the exhibit.
24 MR. FLOYD: Okay, great. That's
fine.
25 MR NICOLL: It's the court
reporter's copy
00070
1 of the exhibit. |[If anybody wants to get a
copy of it
2 later it's easily done.
3 Q Were there ot her buckets used on
t he
4 excavation equi pnent on that job site?
5 A Yeah.
6 Q What ki nd of buckets were there?
7 A The ones with teeth on it.
8 Q There were different toothed
bucket s?
9 A There's only two types of

bucket s. Eiiher
10 you got a ripping bucket or a slope
bucket .

11 Q How many ri ppi ng buckets were
t here?

12 A Ch, | don't know. There's four
hoes,

13 there's probably four ripping buckets because

they're
14 not all the sane for each, obviously.
15 Q Do you renenber where they were

kept on that
16 job site?

17 A No. It depends on where we haul
them to.
18 Coul d be anywhere.
19 Q Vell, was there a place where they
wer e

20 usual ly kept?
21 A No. We didn't have a specific
pl ace t hat
22 said, hey, put ripping buckets here, no.
23 Q Did you participate in changing
buckets out ?



24 Did you help do that?

25 A Yes.
00071

1 Q How |l ong would it take you to
change a

2 bucket out?

3 A Probably about five, ten m nutes.

4 Q And t hat woul d include going
getting the

5 bucket or going to the bucket?

6 A Yeah, bringing it, undoing the two
bol t s,

7 placing it down, greasing it up. Ten,
fifteen m nutes.
8 Five, ten, depending on how far you got to

bring the
9 bucket .
10 Q | wanted to talk a little bit about
the tee
11 joint itself. [If you could -- and again,
realize

12 maybe you don't renenber it, and if you
don't that's
13 okay. But a little bit about the nechanics
of getting
14 the tee joint in place. Do you recall any
of that?

15 A Yes, sonmewhat of it.

16 Q Qobvi ously, the first thing you do
is you dig

17 the hole, right?

18 A Yes.

19 Q And then there was a water |ine
there. |

20 mean, what was done with the water |ine?

21 A. | believe procedures would be is

to have the
22 city shut the water off, cut it out.

23 Q Cut the water line out?

24 A Cut the water line out, set the
tee in

25 pl ace.
00072

1 Q Did you help cut the water |ine?
2 A | don't believe so.

3 Q When the water |ine was cut, do
you recal



4 if you were there?

5 A | would imagine. | worked on the
j ob every

6 day so | imagine | was there.

7 Q But, | nean, were you right there
when t he

8 water line was cut?

9 A | woul d assume so, yes.
10 Q Wien the water |ine was cut, water

obvi ousl y

11 woul d cone out of it, right, or was it
already fully
12 drai ned by then?

13 A. It should be fully drained.
t hi nk they
14 drained it sonewhere. |'mnot sure.
15 Q Then you' d, what, haul this piece
of pipe
16 out ?
17 A Yes.
18 Q And t hen what ?
19 A. Then we probably set the tee in
there. Sone
20 dunnage probably. | believe we shot it in.
21 Q Expl ai n what you nean by "shot it
In."
22 A. Well, you got to get your correct
el evati on.
23 Can't just set it down there and just bolt it
up and
24 let it hang and do all the things. You got to
shoot it
25 in, | imagine.
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1 Q So by "shoot it in," you nean you
had

2 sonmebody with sone surveying equi pnent to
make sure --

3 A Yes.

4 Q -- that you were on a level?

5 A Uh- huh

6 Q s that right?

7 A Uh- huh

8 Q And that's what woul d hel p you

det erm ne how
9 many dunnage you needed to put in place; is
that right?



10 A Yeah, and I would -- yeah. | would

assune.
11 Q well --
12 A See, you're asking ne questions
that | have
13 nothing -- no know edge of, really. I'ma
gener al
14 hel per. They shoot it in. |'mjust giving
you

15 pi ctures, you know, of what | can renenber.

| believe

16 they shoot it in. If you want to know why I
t hi nk they

17 shoot it in | could give you those answers,
basi cal |l y.

18 They shoot themin because we want the proper
| evel . |1

19 don't know. | don't know all those answers.
20 Q Okay. And then after the tee
joint is

21 | owered and it's in place and shot in or made

| evel or
22 what ever is done, then a connection is nmade to
t he

23 existing pipe; is that right?

24 A Yes.

25 Q And did you participate in that?
00074

1 A Yes. More than sure. Positive,
pr obabl y.

2 Q Do you recall how that connection
was nmade?

3 A | believe when you' re hooking up
ductile

4 iron you use what they call Dresslers. And |
bel i eve

5 that was used on that. Like | said,
bel i eve.

6 Dresslers is where you put in two pieces of
pi pe, you

7 bolt themall up, the gaskets squeeze
t oget her, and you

8 got a good solid fit.

9 MR. FLOYD: You sai d gasket,
right?

10 THE W TNESS: Yeah. They got
gaskets, yeah



11 Q Now, had you done this work -- |
nmean, the
12 work on that tee joint that you' ve just
descri bed, was
13 that work already done by the tine you were
cal | ed upon
14 to performthe repair work at point B on

Exhi bit 264
15 that you' ve described earlier?
16 A Yes. | believe it was done.
17 Q So the tee joint was in the line
right?
18 A Uh- huh.
19 Q But the piping running fromthe

punp station

20 down to the tee joint and the tee joint
itself were not

21 yet buried. That stuff wasn't yet back
filled?

22 A Yeah. Wat | showed you in that

pi cture,

23 those were the pipes that were exposed, yes.
The 90,

24 the ductile iron, the tee was all exposed.
And it was

25 done just what it showed in the picture. It
was al |

00075

1 taped up, mastic'd, painted on it, yes.

2 Q Do you recall having to put into
pl ace sone,

3 | guess -- | don't know what they're called
-- box

4 sl eeves or sonme kind of risers to protect
t he val ve
5 stens on that tee joint?

6 A Yeah, probably installed a
coupl e of those,

7 yes.

8 Q And those were there in order to
pr ot ect

9 t hem agai nst the earth and everything el se
t hat woul d
10 be in place once it was back filled?
11 A Yeah. As you're backfilling you
put in one
12 section, backfill it, chenk it in, make sure



it's
13 straight and |evel.

14 Q Show you Exhibit 254 and ask you
to take a
15 ook at it and hold it up.
16 A (I'ndi cating).
17 Q About in the mddle of the

phot ogr aph, you
18 see those two bl ack things?

19 A Those are -- yeah. Those are
risers.
20 Q Those are those risers we've

been tal ki ng
21 about, right?

22 A Yep.
23 Q You recall those?
24 A Yep.
25 Q And those are com ng up off of
t he val ve
00076
1 stens on top of the tee joint; is that
right?
2 A Correct, correct.
3 Q Do you recall having to -- do

you recall at

4 sonme point after the photograph taken there
having to

5 go back and do sonme work on those val ves
stens because

6 they were out of alignnment?

7 A | renmenber sone of them-- one of
t hem bei ng

8 out of alignnent, but | don't recall if it
was those

9 ones. | believe we had a couple others. It

coul d have
10 been. Not sure.
11 Q And when those -- when work was
done to
12 correct those being out of alignnent, didn't
t hose have

13 to be dug up? | nean, didn't you have to
dig down to

14 t hose?

15 A No, you don't. | nean, you have

to dig down
16 sonme, but pretty much -- | nean, if they're



off just a

17 little bit you don't have to dig all the
way. |

18 mean, you could put a bar -- we used to put
bars in

19 t hem and shake them and w ggl e them around

and you
20 could do it that way.
21 Q But you don't renenber

specifically what was
22 done to correct those val ve stens?

23 A No. | would be just going off
what ny
24 know edge is as what |'ve been shown how to
do it.
25 Q You' d be going off of general
know edge, not
00077
1 specific recoll ection?
2 A Yes.
3 Q | can take that back. Have you
wor ked on
4 ot her jobs where there was a natural gas or
gas or oil
5 pi peline running through the job site?
6 A | woul d assune so.
7 Q kay. Do you know that you've
wor ked on

8 ot her jobs where there was natural gas,
gasol i ne, oi
9 pi pelines running through the job site?

10 A Boy, | don't know because |
wor ked on the
11 Murrow water treatnment plant. | don't know
i f there
12 was gas |ines going through a water treatnent
plant. |

13 don't know on that one. And then | worked
at the
14 Dall es. Those are only basically the jobs I

wor ked on
15 for Into, and that's a dam And it was an
exi sting
16 dam
17 Q VWll, on any other job where you
wor ked for

18 | rco, were you ever advised in advance of



the | ocation
19 of underground utilities that were --
20 A No.

21
Q No?
22
A No.
23 MR. FLOYD: Make sure you wait

until he's
24 done with his question because it's hard
for the court
25 reporter.
00078
1 Q How about for any ot her
enpl oyer? Did you
2 ever work for any other enployer where
t here was
3 under ground work that was goi ng on?
4 A No.
5 Q Now, on any of the jobs that
you' ve wor ked
6 for Inco, do you renenber having to renove
any of the
7 tees that were put in place, any of the tee

j oints?

8 A No. | think that one tee joint
we set it

9 once, put it in, that | recall.

10 Q But you don't recall ever
removing a tee

11 joint -- not this specific tee joint, any
tee joint.

12 A No. [|'mgoing to say no.

13 Q Now, with respect to the one

time that you
14 have a recollection or that you' ve been
di scussi ng,
15 at any rate, where you were called out of
t he soda ash
16 silo to cone and do sone repair work on the

pi pe, do
17 you recall who specifically it was who called
you down?
18 A Not specifically. | would assune
it would

19 be Paul, though. And I believe the operator
probabl y



20 had said sonething and that's how it got
rel ayed to ne.

21 Q And how would it be relayed to
you?
22 A. Just sonebody needed -- probably
sonebody
23 that didn't want to do the work.
24 Q Did you carry a radio of sone
sort?
25 A No. They just -- the job site was
fairly
00079
1 smal | so they probably just came and got ne.
2 Q So sonebody went and got you and
you t hink

3 as you're sitting here, that that was Paul ;
i s that

4 right?
5 A Yeah, | believe so.
6 Q Do you recall what was said to
you?
7 A No.
8 Q Not anyt hi ng?
9 A Well, | imgine he said, hey,
John, we got a
10 scratch on the pipe. | don't know. | can't
sit here
11 and -- 1'd be specul ati ng.
12 Q W don't want you to specul ate.
W j ust
13 want to know if you have any recollection
at all of
14  what was said.
15 A No, | do not.
16 Q Do you have any recollection of
what was

17 said out by the site of the work that you
wer e doi ng
18 once you got down there?

19 A I'"d imagi ne there was orders
said dig
20 around, let's -- probably sonme deci sions
made by Paul

21 or whoever it was. Probably said let's
dig around it

22 and let's put sonme mastic on it. Let's put
some vi nyl



23 cover on it and call it good. | would
i magi ne those
24 were the kind of orders that were told ne and

t hen Paul
25 probably took off.

00080

1 Q Tell me nore about this vinyl
cover. Does

2 it have like an industry name or a trade
name?

3 A | do not know that. But it's got
a bl ack,

4 tarry, sticky substance on the inside and a
really

5 snmoot h nonsti cky vinyl on the outside.

6 Q You're saying it's white on the
out si de?

7 A Yes, it is white.

8 Q And do you have any reason to

bel i eve t hat

9 that white vinyl substance woul dn't be on
this 24-inch

10 ductile iron pipe today?

11 A Ch, it would be there.
12 Q And this -- again, this was a 24-
I nch

13 ductile line that was running parallel to
the front of
14 t he punp station?
15 A Correct.
16 Q When you were working on the
| ength that you
17 saw had been damaged, was it about two feet

| ong you
18 sai d?
19 A Yeah. | would assune, yeah.
20 Q And it started at the top of the
pi pe and
21 went down the side and trailed off?
22 A Not quite the top. | would say
t hree
23 quarters.
24 Q | f you were | ooking at the pipe
head on from
25 -- let's say frompoint A up to point B and
just think

00081



1 of that as the face of a clock, where were
you seei ng
2 t he damage?

3 A It's easier if | just show you
here

4 (indicating). The reason -- this is just ne
t hi nki ng

5 of obvious things. | don't think that --

this pipe was

6 not exposed, so whoever was operating was
pr obabl y

7 sl opi ng, and the EX probably was here, and
soneti mes

8 when you slope you want to dig out this way
and pull it

9 up. So what | think was happening is that
it probably

10 just skimed the out sort of that pipe
(sic), and

11 that's how cone | had to dig around it.
Probabl y j ust
12 skinmed it, cane up like that (indicating).

13 It would be right here. 1t went
from here
14 to probably there (indicating).
15 Q Well, | understand that. It's
ki nd of hard

16 to actually describe that unl ess we know
whi ch

17 direction we're | ooking from because if
you' re | ooki ng

18 fromone end it's going to be on one side
and if you're

19 | ooking fromthe other -- you know what |
mean?
20 A If it's going fromthe top of the
pi pe --
21 okay, the scratch that | fixed went fromthe
top of

22 this pipe -- or actually probably where the
EX hit it,

23 or whatever hit it, probably went fromthis
way up this

24  way. It went up (indicating).

25 Q So fromthe punp station side up

Is that
00082



1 right?

2 A Yeah. |If you were |ooking at it
this way,

3 the scratch went this way. This is the pipe
so the

4 scratch went like this (indicating).

5 Q Al right.

6 A Just like that.

7 Q What | want to do nowis |'ve
drawn a circle

8 in front of you. I'mnot trying to depict a
pi pe of

9 any particular size, but let's imgine we're
| ooki ng at

10 the pipe in a profile -- in a sort of a cut
away

11 | ooki ng down the pipe. Wat | want you to
give ne is

12 an indication of how nuch of the pipe you
exposed when

13 you dug around in that tw foot area.

14 A The whol e t hing.

15 Q Underneath as wel | ?

16 A Underneath as wel | .

17 Q So you dug all the way down and

exposed the
18 entire pipe, its entire dianeter?

19 A Correct.
20 Q Fromtop to bottomand its entire
di anet er
21 fromside to side?
22 A Correct.
23 Q And you did that for an

entire two-foot
24 | engt h?

25 A Appr oxi mat el y.
00083

1 Q Were there any ot her marki ngs
on the pipe

2 t hat you saw?

3 A No.

4 Q Did you see any identifying
mar ki ngs,

5 witing of any sort?

6 A No.

7 Q Did you see any weld spots or



8 A No.

9 Q What was the col or of the pipe
you were
10 | ooki ng at?
11 A Bl ack.
12 Q VWhat was the condition of the
wWr appi ng?
13 A. The wrappi ng? There was no
W apping on it.
14 Q No wapping on it at all. Dd it
| ook to
15 you to be new pi pe?
16 A No.
17 Q Were, if any, were other points

where there

18 was digging that had been -- that had gone
on? Are you

19 able to show us on that draw ng where ot her
hol es were

20 dug?

21 A Al around it (indicating).

22 Q Al around?

23 A Yeah. There's -- | believe
there's a

24 60-inch that was being dug out over here
(i ndicating).

25 Q To the north?
00084
1 A Yeah. And that being exposed.
These were
2 all -- this was all exposed over here to

pl ace t hose

3 in (indicating).

4 Q The 72 and 60-inch |ines?

5 A Yeah. And that's all | can
recall at that

6 tinme that was open.

7 Q Weren't the 72 and 60-inch |ines
al ready in

8 at that point?

9 A | don't know if they were or not.
10 Q Do you renenber a trench that was
dug in

11 order to place a 24-inch line running from
t hat
12 nort hwest corner of the punp station out to
anot her



13 network of |ines?

14 A Yeah, | believe so. | recal
t hat .
15 Q I want to show you Exhibit 253.

Take a | ook
16 at that and hold it up for the camera.
17 MR. NICOLL: Can you see that
t hrough t he

18 gl are?

19 THE VI DEOGRAPHER: Yes, thanks.
20 Q That phot ograph, Exhibit 253
shows the
21 trench that was dug in order to lay that 24-
inch line?

22 A Underneath it?
23 Q Ri ght .
24 A. Is that the one you're talking
about ? Yes.
25 Q That al so shows the area that
you' ve been
00085

1 describing as point B on Exhibit 264,
doesn't it?

2 A Is that the front of the punp
house, that

3 door? I'mimgine so. | think there's only
one door.

4 kay. There's the water -- yeah, it's
fairly close to

5 t hat .

6 Q Was that trench that you're
| ooki ng at there

7 al ready dug out?

8 A No.

9 Q It was not dug out when you did
the repair

10 work you're tal king about at point B?

11 A. No. | don't renenber that big of
a trench,
12 no.
13 Q So | guess what | want to ask
you is, did

14 you do the repair work you're tal king about
before the
15 trench was dug to lay the 24-inch Iine to
t he punp
16 station?



17 A | would be just assum ng yes,
because |

18 don't renenber that trench. 1 don't recal
going in
19 that deep to fix anything.
20 Q Do you see a pipe in that

phot ogr aph near a
21 | adder? Do you see that?

22 A Yes, | do.

23 Q Do you know what that is?

24 A. | believe -- isn't that the pipe

t hat goes

25 to the tee?
00086

1 Q |"masking if you know what it
iS.

2 A That's what |'m assum ng. By
the way it

3 | ooks and where it's going | would --

4 MR. FLOYD: You don't know.

5 A | don't know. | was going to
say assume so

6 |"d just be assum ng.

7 MR. FLOYD: W don't want you to
-- just

8 tell himwhat you know or you don't know,
ot herw se
9 we're going to go beyond | unch.

10 THE W TNESS: Ckay.
11 A No.
12 Q Do you see the pipe that you worked
on?
13 A. No. Could have been that. Could
have been
14 t hat pi pe.
15 Q Coul d have been that pi pe.
16 A Coul d have been.
17 Q What if | told you that's a 16-inch
pi pe?
18 Coul d have been a 16-inch pipe, right?
19 A Coul d have been.
20 Q In fact, it would had to have been
woul dn' t
21 it?
22 A Huh- uh.
23 Q When was the first tine that you

told



24 sonebody the pipe that you repaired was a 24-

i nch pipe?
25 A Grand jury.
00087
1 Q And was that before or after you

wer e shown
2 phot ographs in the grand jury?

3 A That was before. Everything was
bef ore.

4 Q Were you shown a phot ograph |ike
t he

5 phot ograph | just showed you?

6 A | don't recall if I -- 1 don't
recall. No.

7 Q | know there's a phot ograph of you
in here,

8 and I"'mjust looking to get it real quick.
Hang on.

9 Exhibit 203 is a different

phot ograph t han
10 the one | was | ooking for, but I want you to

t ake a
11 | ook at it anyway. Have a |ook and show it.
12 A (I'ndi cating).
13 Q Do you recogni ze the front of the

punp
14 station and the door in that photograph,
don't you?

15 A Yes, | do.

16 Q And that's a photograph that is
poi nted sort

17 of in the general direction of the corner of
t he punp

18 station near where you' ve been tal king about
as point B

19 on Exhibit 264; is that correct?

20 A That is correct. It's nore that
way, but
21 yeah, correct.
22 Q Right. And do you see the piping
in the
23 backgr ound?
24 A Yes.
25 Q Above ground pi pi ng?
00088
1 A Yeah.
2 Q That's not the piping that



you' re tal king

3 about, right?

4 A Thi s pipe (indicating)?

5 Q No, in the photograph. Yeah,
that's -- the

6 pi pi ng shown in the photograph in the upper
| eft-hand

7 corner is not the piping that you're
tal ki ng about as

8 bei ng between points A and B on Exhibit
264.

9 MR. BENI NGER: You nean the one
t hat was
10 | abel ed as C?
11 MR. NI COLL: The one that was

| abel ed as C,
12 that's right.

13 A No. Do you nmean the one that |
fixed?
14 Q Yeah.
15 A No, that's not the pipe.
16 Q Was that -- |'mnot even sure

what you cal
17 that. Do you know what you call that kind

of odd
18 arrangenent ?
19 A Yeah. 1t's a shoring.
20 Q The pipe in that shoring right

t here, was

21 that in place when you did the work that
you did at

22 point B on Exhibit 264? |If you don't know

it's okay.
23 A | don't know.
24 Q ["mjust trying to circle in on
dat es.
25 A Yeah, | don't know, | don't
know.
00089
1 Q Can | have that back, please?
2 A. All | knowis that | fixed a
pi pe. That's
3 all 1 know.
4 MR, FLOYD: Counsel, it's one
mnute to

5 t wel ve.
6 MR. NICOLL: Let nme just finish



up with

7 t hese photos, and then we'll take a break
for |unch.

8 MR. FLOYD: He drove all the way
from

9 Bl ai ne.

10 MR. NI COLL: | understand that.

You drove

11 t hi s norni ng?

12 THE W TNESS: Uh- huh

13 MR. NICOLL: You need a break.
"1l finish

14 up on this. | just want to find the

phot ogr aph t hat
15 has you in it.

16 Q Take a | ook at Exhibit 138 and hold
t hat up.
17 Exhi bit 138 al so shows you in the hole with
the tee
18 joint doing sonme work; is that right?
19 A Correct.
20 Q Looks |ike you' re doi ng sonethi ng
t here.
21 What are you doi ng?
22 A Probably tightening, fitting them
t oget her.
23 Q Do you recall whether the hole was
dug any

24 deeper than it shows in that photograph?
25 A No.
00090

1 Q Have the pictures back. One
nmore. No, you

2 don't recall or --

3 A No.

4 Q |"mgoing to have to ask that
gquestion

5 again. Sorry. Do you recall if the tee --
t he hol e

6 for the tee joint was dug any deeper than
it shows in

7 Exhi bit 1387

8 A No, it wasn't.

9 Q It wasn't dug any deeper?
10 A Huh- uh.

11 Q You're sure of that?

12 MR. FLOYD: You have to answer



yes or no.

13 Q Are you sure of that?
14 A. Am 1 sure that it wasn't dug any
deeper ?
15
Q Yes.
16
A Yes.
17 Q Do you recall standing in a bunch
of water
18 when you were doing the work that you were
doi ng?
19 A Yes.
20 Q And it shows on this photograph
doesn't it?
21 A Yes.
22 Q Wul d the water conme from when you
dr ai ned
23 t he pi pe?
24 A | believe so, yes.
25 Q Did you tap into it using sone kind
of a tap
00091
1 val ve or do you recall?
2 A To tap into what?
3 Q Do you recall how you drained the
16-inch
4 water line?
5 A | don't know. | know we had a

conpany on
6 the job site that did pressure rel easing

t hi ng.

7 Q Do you recall what that
conpany was?

8 A | do not.

9 THE VI DEOGRAPHER: Excuse ne.
There are

10 five mnutes left on the videotape.

11 MR. NICOLL: I've got |ess

than that in
12 ternms of questioning.

13 Q Her e' s anot her phot ograph,
Exhi bit 145.
14 That's not you, is it?
15 A No, that's Jeff.
16 Q Hi nkl e?

17 A Uh- huh.



18 Q Show you Exhibit 148. Do you see
t hat

19 exhi bit?
20 A Yes, | do.
21 Q Do you see the rebar that's now

been put in
22 pl ace on the footing?

23 A. Yeah. Now that | see that,
that's the

24 retaining wall.

25 Q And that retaining wall actually

ran pretty

00092

1 close to where that 24-inch |line cane out of
t he punmp

2 station at the 90-degree bend and down to
the tee

3 joint; is that right?

4 A Yes.

5 Q Now, was that retaining wall
conpl et ed when

6 you did the work that you did at point B on
Exhi bi t

7 2647
8 A Don't know.
9 Q Show you Exhibit 199. Have you

been shown
10 t hat phot ograph before?
11 A No.
12 Q Does Exhi bit 199 have any
resenbl ance to the
13 way the scene | ooked at the tine that you
wer e doi ng
14 the work that you did?
15 MR. FLOYD: Kind of an overly
broad, "any
16 resenbl ance. "

17 Q | guess |I'msort of backing in
fromthe
18 general to the specific. Does it |ook the
way it

19 | ooked |i ke on the day that you did the
wor k that you
20 did it at point B on the exhibit?
21 A | think, | think --
22 Q Now, you renenber earlier you
said that --



23 you said that the plastic-coated piping
for the tee

24  joint was exposed, and of course it's not
inthis
25 phot ogr aph.
00093
1 A Yeah. So | think, to answer
your questi on,
2 no. | think it was nore open.
3 MR. NI COLL: Let's take a break
her e.
4 MR. FLOYD: Hold on. How nuch
nore do you
5 have?
6 MR NCOLL: Well, I really think
' ve got
7 about an hour.
8 MR FLOYD: Well, we'll take a
break then.
9 THE VI DEOGRAPHER: This is the

end of tape
10 No. 1 in the deposition of John Mider, Jr.
The tine is
11 approximately 12:06 p.m Going off the
record.
12 (Lunch recess.)
13
14
15
16
17
18
19
20
21
22
23
24
25
00094
1 AFTERNOON SESSI ON
2 1:20 P. M
3
4 THE VI DEOCGRAPHER: Back on the
record. This
5 is the beginning of tape No. 2 in the
deposition of



6 John Muder, Jr. The time is approximtely

1: 20 p. m
7
8 BY MR N COLL
9 Q Al right. Before the break we
wer e | ooki ng
10 at sone photographs. |'ve gone back and
| ooked at a
11 couple nore. | want you to take a | ook at
Exhi bit 193,

12 whi ch is a photograph, take a | ook and hol d
it up for

13 the canera the way we've been doing if you
don't m nd.

14 A ( Conpl yi ng) .
15 Q Is the guy painting, do you
recogni ze t hat

16 guy?

17 A Yes.

18 Q Wio is that?

19 A It's Jeff Hinkle.

20 Q You know that's not you, right?

21 A Yeah.

22 Q Take a |l ook at first Exhibit 196

and then

23 Exhibit 197. 196, hold it up

24 A ( Conpl yi ng) .

25 Q That's a phot ograph of the soda

ash sil o,

00095

1 right?

2 THE WTNESS: Wre you done, sir?

3 THE VI DEOGRAPHER:  Yes.

4 A Yes.

5 Q Do you recogni ze the guy in the
phot ogr aph?

6 A No, | do not.

7 Q On the day that you went and did
t he work

8 that's shown on Exhibit 264, was the soda
ash silo that
9 far conpleted, in other words, for the --

10 A | don't know.
11 Q You don't know. Wat was the work
that you

12 were doing in the soda ash silo?
13 A Renovi ng concrete, because they



had Action
14 Concrete comng in and chip away at the
floors. Pipe

15 renmoval. | had to renove the old silos so
had to do

16 cutting and torching.

17 Q So that was the work that you

wer e doi ng on
18 the day that you did the repair at point B
on Exhibit
19 264; is that right?
20 A | don't know if that's exactly
what | was
21 doi ng that day, no.

22 Q VWhat | want to know i s what work
were you
23 doing that day in the soda ash bin, if you
know?
24 A | don't know.
25 Q Had you al ready finished breaking
up the
00096
1 fl oors?
2 A |'d be speculating. | don't
know. | don't
3 remenber.
4 Q Do you know i f Action Concrete
had al r eady
5 conme and gone? Sane thing?
6 A Yeah. Sane t hing.
7 MR. FLOYD: "Sanme thing" neaning
you don't
8 remenber, you don't know?
9 A | don't know.
10 Q If | could have that back. Well,
actual ly,

11 why don't you just turn to the next one.
It's Exhibit

12 197. That's also a photograph of the soda
ash silo; is

13 that right?

14 A Yes.
15 Q Does that spark any nenory about
whet her
16 that's the condition of the soda ash silo on
t he day

17 that the incident occurred or not?



18 A | remenber just the shoring being
up. So
19 t hat coul d have been after the floor was
renoved
20 because we couldn't renove the shoring for
quite a |l ong

21 tinme. So to answer your question, | just
r emenber
22 shoring being up, so that could have been
during the
23 whol e process. | don't know exactly.
24 Q Do you renenber sone kind of
probl em

25 devel oping in the course of the job with
respect to the

00097

1 soda ash silo? | think it had to do with
t he size of

2 the door or something like that. Do you
remenber

3 anyt hi ng about that?

4 A The garage door going into it?
5 Q "' mnot sure which one. | guess
"' mj ust

6 asking generally do you renmenber there being
sone

7 probl em t hat devel oped with respect to the
soda ash

8 sil o?

9 A Yeah. Just the only thing | can
think of is

10 just getting the product in there to put up.

| know

11 t he garage door that they had -- | was going
t hr ough

12 was kind of snall.

13 Q So you needed to do sonething in

order to be
14 able to get the bins in?

15 A | think we got it all in there but
it was a
16 pretty tight fit.
17 Q Now, did the work that you needed
to do in

18 order to be able to get everything in there,
had t hat
19 wor k al ready been acconplished by the tine



you di d what
20 you did at point B on Exhibit 2647

21 A Li ke I answered before, |'m not
sure.
22 Q Before we tal k about that | just
wanted to
23 | ook at one nore in the previously marked
exhi bi ts.
24 Look at Exhibit 19 -- I'msorry, 200. Take
a | ook at
25 that and show it to the canera.
00098
1 A ( Conpl yi ng) .
2 Q Do you recogni ze the person in

t he doorway
3 in that phot ograph?

4 A | recognize him | don't know
hi s nane.
5 Q Was the condition around the

exterior of the

6 punp station on the day that you did the
wor k you did

7 at point Bsimlar or different fromthat?

8 A | think it's pretty close to
this. | think

9 it mght have been, you know, because we had
stairs

10 there. The stairs weren't there when | had

gone down

11 in there that | recall, but | guess, yes.

12 Q Just to be -- totry to draw
this alittle

13 closer. You'll remenber there was a period

of tinme in

14 the construction of the punp station where
you could

15 see all the exposed rebar, right?

16 A Yeah, there was that.

17 Q On all the exterior walls, do you
remenber

18 t hat ?

19 A Yes.

20 Q And then -- of course then the

concrete was

21 poured and the rebar was no | onger exposed,
right? Do

22 you renenber that?



23 A Yeah.
24 Q So when you went out there to do
t he wor k
25 that you did on the pipe at point B on
Exhi bit 264, had
00099
1 the concrete been poured on the exterior
wal | s of the
2 punp station?
3 A l"mgoing to just say -- like |
said earlier
4 and testified earlier is that during the
process |'m
5 not thinking of what | got to renenber.

6 Q | under st and.
7 A So when you' re asking nme what
stage we were
8 in, I don't recall what stage we were in.
9 Q | under st and.
10 A We coul d have been in a mllion
di fferent
11 st ages.
12 Q | understand. And understand
what |'m
13 trying to do. I'mnot trying to do
anything --
14 A | realize that.
15 Q -- other than use photographs and
docunent s
16 to --
17 A To try to jog ny nenory, and |

can't. They

18 tried it at the grand jury. The only thing
| told the

19 grand jury is what happened. | know fi xing
-- | know

20 for damm well that | wapped a pipe. That
was it.

21 That's all | know. | don't know what stage |
was in.

22 | don't have a frigging clue where we were
at. Sorry.

23 | don't know no nore than that.

24 Q | " ve got sone ot her photographs
that | went

25 back -- and there will be sonme others com ng

inin the



00100

1 hopes -- | understand what you're saying.
You still

2 don't have a clue, but in the hopes maybe
sonme of these

3 phot ogr aphs can be hel pful.

4 A That's what they did at the grand
jury.

5 They tried to do that too and | just --

6 MR. NI COLL: Wy don't we mark
t hose in

7 order.

8 (Mar ked Deposition Exhibits 265
t hr ough

9 269.)

10 Q Question | had for you is, of 265
is, does

11 the pipe that you see in 265 | ook like the
pi pe that

12 you recal |l ed
repairing?

13 A I
can't say.
14 Q
Coul d be?
15 A
No.
16 Q
Coul dn't be?
17 A | can't say unless I'min the
di tch | ooking
18 at the pipe. | don't know. | can't tel
the texture
19 of the pipe. | can't sit here and

specul ate on a
20 pi cture.
21 Q Wel |, based on the way it
appears in th
22 picture, can you say that it isn't the
pi pe that you
23 repai red?

24 A No, | can't say that.

25 Q Let's ook at 266, next photograph
By the

00101

1 way, just hold that photograph up for the
caner a.



2 Point to the pipe that we were just
di scussi ng, pl ease.

3 A (I'ndi cating).

4 Q Thank you. Look at 266. |'m
goi ng to guess

5 this is the soda ash bin by virtue of the
fact there's

6 a whol e bunch of bags that say soda ash on
t hem

7 A Yeah. We're filling them

8 Q There's a hard to read date on
this

9 phot ograph. The guy who took these pictures
testified

10 that he was using a canera that had a date
stanp on it,

11 and the date here woul d appear to be 7-20-

94. Do you
12 see that?
13 A Yes.
14 Q Who is the person in the

phot ograph in the
15 background, do you know?

16 A | don't have a cl ue.
17 Q Question | have for you is kind of
i ke the

18 ot her question about soda ash bin. Do you
recal |

19 whet her the work in the soda ash silos was
as far al ong

20 as depicted in this photograph at the tine
that you did

21 what you did over there at point B on

Exhi bit 2647

22 A Well, this is before we noved any
of the

23 soda ash bins. This is us filling them up.

24 Q Are you sure?

25 A. That's why the soda ash is there,
if that

00102

1 was what we're doing, yeah. The answer to
your

2 guestion, | don't know.

3 Q Well, nore likely than not that
means, then,

4 that this was -- actually what you did over



t here at
5 point B was after the date of this

phot ograph, right?

6 A 9- 207
7 Q 7-20.
8 A 7-20. Are you asking ne --

rephrase that,
9 pl ease.
10 Q Well, |I've gone by what you said
before. It
11 sounded |i ke what you said before was that
t he work
12 that you had been doing in the soda ash bin
i nvol ved
13 tearing out sonme of the concrete and the
formmteria
14 and getting it ready for pouring the soda
ash, and
15 what ever else it was that you were doing.
You al so
16 said that you weren't really sure where in
the cycl e of
17 things this occurred.
18 A Yes.
19 Q But if photograph 266 shows the
soda ash bin
20 before you started the work, then it follows
t hat the
21 repair of the pipe occurred after this
phot ogr aph,

22 right?
23 A Yeah. Yes. |If this is the start
of the job
24 it obviously -- these pipes we put in so
this could be
25 -- you know, we didn't renove the silos
right away. We
00103
1 couldn't.
2 Q So maybe, naybe not?
3 A We did one at one tine and then

got that one

4 goi ng and then did anot her one.

5 Q So | guess what you're saying is
it could

6 have been before, it could have been after,
you really



7 don't know?

8 A Yean, | don't know.

9 Q Let's ook at 267. Hold it up,
if you

10 woul d.

11 A ( Conpl yi ng) .

12 THE VI DEOGRAPHER: Should | be

zoonmi ng into
13 each or --

14 MR. NI COLL: Just generally
focus. If we
15 need to zoomin on sonething we'll do that.
16 Q You recogni ze the area in this
phot ogr aph,
17 right?
18 A Yes, | do.
19 Q But you see up in the upper

right-hand
20 corner of Exhibit 267, appears to be the
front of the
21 punp station where the entry door is?

22 A Uh- huh

23 Q Yes?

24 A Yes.

25 Q So the area that we're | ooking at
Is the

00104

1 trench that we di scussed before the break
t hat had been
2 dug to connect a new 24-inch ductile iron

pi pe to the,

3 | guess, north side of that punp station,
right?

4 A Are you tal king about the one
wi th the bag?

5 Q Yes.

6 A Yes.

7 Q Now, the one with the bag isn't

t he one that
8 you did any work on; isn't that right?
9 A That's correct.
10 Q Do you see there are two ot her
pi pes kind of
11 under which the 24-inch line is running
t here?
12 A Uh- huh.
13 Q Yes?



14 A. Yes.

15 Q Do you recogni ze either of those
two pipes

16 as the one that you did your work on?

17 A Well, like | said in the grand

jury, the one

18 that | fixed was the one closest to the
frigging punp

19 house.

20 Q The one closest to the punp
house?

21 A Yes. And | don't know -- |I'm
goi ng to say

22 no, I don't knowif it's that pipe.

23 Q But of the two pipes in this
phot ogr aph,

24 Exhibit 267, it was -- the one that you
fixed was

25 cl oser to the punp house than the one in the

bot t om of

00105

1 t he phot ograph?

2 A Correct.

3 Q Now, | would |ike you to hold the
phot ogr aph

4 up agai n.

5 MR. NICOLL: Could you zoomin
pl ease.

6 Q So point to the one closer to the
punp

7 house, pl ease.

8 A (I'ndi cating).

9 Q Now, so | got your testinony
straight,

10 you're not saying that that was the pipe
t hat you

11 fixed, right?

12 A Correct, yes.

13 Q But of the two pipes in Exhibit

267, the one

14 that you fixed would not have been the one

that's

15 furthest away fromthe punp house, in other
wor ds, the

16 one at the bottonf

17 A That is correct.

18 Q And at the tine you did the work



that you
19 did, this trench wasn't there; is that
right?
20 A That's correct. | don't renenber
goi ng down
21 that deep. There was sonething fairly
shal | ow, because

22 | was able to cone off the slope, go down a
little
23 ways, and there it was.
24 Q What was the surface of the earth
like
25 around, if you can renenber, not where the
sl ope was
00106

1 and where the digging had been done, but
around it?

2 A It was flat.

3 Q Was it conpacted?

4 A Probably not. It was -- probably
been

5 contacted by heavi er equi pnent
runni ng over it.

6 Nat ural ground, | would suspect.

7 Q Do you know, though?

8 A No.

9 Q Next phot ograph, if you hold it

up just for
10 a nonent, generally let the canera see it.

This is
11 Exhi bit 268, right?
12 A Correct.
13 Q Now, you see in Exhibit 268, the
phot ogr aph
14 is taken fromup at the northeast sort of

corner of the
15 punp station. Do you see that?

16 A Yeah.

17 Q Do you agree with that?

18 A Yes.

19 Q And it's looking, therefore, to

the north

20 and to the west, right?

21 A Yeah.

22 Q Do you see the guy standing on the

top of

23 t he phot ograph?



24 A Yeah. Were you only see half of

hi nf
25 Q Yeah, sort of fromthe shoul ders
down. That

00107
1 guy is at the far end away fromthe punp
station?

2 A Yes.
3 Q Now, again we've got two pipes in
t he

4 phot ograph. Two ol d pipes in the
phot ogr aph?

5 A Uh- huh

6 Q |"msorry, John, you need --

7 A Yes. | keep forgetting.

8 Q And then there's a new piece of

ductile iron
9 pi pe that's being lowered into the trench?
10 A Yes.

11 Q And that's the 24-inch ductile
iron, right?

12 A | don't think that's 24.

13 Q OCh, you don't. Wat do you think
it i1s?

14 A. That could be the way |I' m | ooking

at it,

15 too. | don't know

16 Q You don't think it's 24 because
it's bigger

17 than the other two pipes that you see
there, right?

18 A Correct.
19 Q You think the other two pipes are
24-1inch,
20 right?
21 A | can't really tell on the far
one.
22 Q But the close one, you think
that's a 24?
23 A | think that's 24, yeah.
24 Q The pipe that you went out to fix
on t hat
25 date, that pipe, you never neasured it, did
you?
00108
1 A No

2 Q You didn't have a ruler or



anyt hing |ike

3 t hat ?
4 A No.
5 Q You' re just going by kind of your

experience
6 and your menory of what --
7 A Yeah. Wen | cone up to 24-inch
if I'm
8 close to it |I can pretty nuch guess that
it's 24. 1've
9 laid quite a bit of 24. But for pictures,
you know,
10 it's hard to determ ne.
11 Q kay. Would you hold that up
agai n, please,
12 for the canera?

13 A ( Conpl yi ng) .
14 MR. NICOLL: And zoomin on the
pi pe that's
15 cl osest, if you can.
16 MR. FLOYD: 268?
17 MR NICOLL: [I'msorry, yeah,
we're on 268.
18 MR. WOLFE: Zoomin on the pipe
that's
19 cl osest to what?
20 MR. NICOLL: Cosest to the corner
of the
21 punp station, the one that he's pointing to.
22 MR. SPAAN. The shadow?
23 MR. NI COLL: Yeah, closest to the
shadow.
24 Q And that's the pipe that you're

sayi ng you
25 think is 24-inch?

00109

1 MR, FLOYD: He didn't say that.
You're

2 m scharacterizing his testinony.

3 MR. NI COLL: Fine.

4 Q | thought that's what you said.
" m not

5 trying to m scharacterize your testinony.

6 A What | had said is that in the
picture it's

7 hard to determine. | can't sit there and

say it's 24.



8 | can't say that. | can if |I'mthere.

9 Q Right. Earlier you said that you
bel i eved

10 that the new piece of ductile iron pipe that
was bei ng

11 | owered into the hole was | arger than 24-

inch. Do you
12 remenber saying that?

13 A This pipe right here
(i ndicating)?
14 Q Yeah, the big shiny black one.
15 A Yeah. |'mjust saying by the way
-- | can't

16 remenber what size of pipe we laid on that
si de, but
17 nost of the pipe that we laid on that job
was 24-inch
18 ductile iron. So I'mgoing to assune
that's 24-inch
19 ductile iron.
20 Q | guess | m sunderstood your
t esti nmony
21 before. So that brand new bl ack pipe
that you're
22 seeing in Exhibit 268, you think
that's a 24-inch
23 ductile iron?
24 A. Yes, because that's basically
the size of
25 pi pe that we laid on that job site.
00110
1 Q And the pipe that's above it,
t he pipe
2 that's older and closer in in the
phot ograph, that's
3 obvi ously not 24-inch, or do you di sagree
with that?

4 A It's hard for me to determ ne.
| nmean, |

5 can't say. | just can't say.

6 Q Can you tell me whether it's
ductile iron or

7 - -

8 A | can't say.

9 MR. FLOYD: Fromthe picture,
right?

10 THE W TNESS: Yeah, fromthe



pi cture.

11 A | can't say, | don't know. |I'm
not an
12 expert.
13 Q kay. That's fine. Wy don't you
turn that
14 down, and let's ook at 269. Now, 269, do
you see a
15 date stanp in the |lower, | guess, left-hand
cor ner,
16 July 19947
17 A Uh- huh.
18 Q Do you see that?
19 A Yes.
20 Q Can you tell by looking at this
phot ogr aph

21 whet her or not this is a photograph of the
same trench
22 that we're seeing in Exhibit 268?

23 A Boy, | don't know. Could be.
Wet her

24 they're the sanme trench?

25 Q Do you see the pipe sort of
hangi ng there in

00111

1 that trench?

2 A Yeah.

3 Q Whul d you hold up Exhibit 269

agai n and j ust
4 point to the pipe that's hangi ng?

5 A (I'ndi cating).

6 Q Can you tell by |ooking at the
phot ogr aph

7 what the size of that pipe is?

8 A Just like | said, | can't really
tell.

9 They're pictures. | can't sit here and tel
you.

10 Q You can't tell whether it's

ductile iron or
11 wr apped steel ?

12 A No, because -- yeah, exactly. |
can't tel
13 if it's wapped or unw apped or there's

ductile iron or
14 steel, no.
15 Q When you did the work that you



did to repair

16 t hat one pipe we've been tal king about, did
you report

17 it to anyone? | nean, |'massum ng you
woul dn' t, but

18 did you? D d you report it to anyone?

19 A The pipe that | was working on?
20 Q Yeah. Did you report that you had
fixed a

21 pi pe?
22 A Wiy would | have to to? Paul was
t here.
23 Q | understand that. That's why
said I'm
24 assum ng that you didn't. |'mjust asking.
25 A. Yeah. No. [I'd just answering it
the way I
00112
1 knew how to answer it. | don't know.
2 Q Do you know i f anybody from
Barrett

3 Consul ting Group was aware of the repair
wor k that you
4 had done on that pipe?

5 A No, because there was nobody el se
around. |

6 would say no.

7 Q When you were doing the work on
t he pi pe,

8 were you told not to say anything about the
repair work
9 t hat you had done?
10 A No.
11 Q Were you told later not to say
anyt hi ng
12 about the repair work that you had --
13 A No.
14 Q Approxi mately how far fromthe
punp station
15 was the pipe that you did the repair work
on?

16 A | indicated that |I think it was
fairly
17 cl ose, because | think when the sl ope bucket
was on we

18 were worried about not hitting the building.
19 Q By fairly close what do you



mean?

20 A | don't know. The EX 150 has
pr obabl y got

21 a what, 18, 20-inch boom | don't know.
O 18-foot

22 boom | neant feet not inches. Sorry about
that. So,

23 yeah, it was fairly close. Al | can tel
you i s that

24 it was fairly close to the building.

25 Q 10 feet, 20 feet?
00113

1 A Well, I don't -- | can't sit
t here and say

2 what | know because | don't know -- | don't
r emenber

3 how | ong the stake was. So for himto
reach out -- we

4 didn't want it to hit the building, so
maybe 20 feet,

5 10 feet, 15.

6 Q Sonmewhere in there?

7 A Somewhere right in that
bal | par k.

8 Q Do you know what this pipe
connected to?

9 A The one that | fixed?

10 Q Yeah.

11 A No, | do not. | don't know
t hat .

12 Q Nobody sai d?

13 A No. | don't get -- | didn't get

told a | ot
14 of info. You got to realize that.
didn't get told

15 what pipe went where. | was the bottom of
t he food

16 chai n.

17 Q | under st and.

18 (Marked Deposition Exhibits
270 - 274.)

19 Q Let's take a | ook at Exhibit
270 which is

20 phot ograph ET-PH 0000346. Wbuld you hold
t hat up?
21 A ( Conpl yi ng) .
22 Q Is this a photograph frominside



of the soda

23 ash?

24 A Yes.

25 Q And do you see the date July 6,
' 947
00114

1 A Yes.

2 Q Are you in -- is one of these
guys in the

3 phot ogr aph you?

4 A No.

5 Q Do you know who they are?

6 A No. No.

7 Q Was the work in the soda ash
beyond this

8 stage when you did the repair work that
you di d?

9 A Yeah. 1'd say yes.
10 Q So it was after July 6, '94,
we can be
11 confident of that?
12 A. Yeah. | would be confident of
t hat .
13 Q | was going to ask you the

same question
14 with respect to the next photograph.
Why don't you
15 hold it up, Exhibit 271, which is photograph

ET- PH 345.

16 A |"mjust going by with the date on
t he

17 bottom

18 Q This is -- do you agree that that's

a July

19 6, '94 date stanp, correct?

20 A Yes.

21 Q And you' ve held that up for the
canera

22 al ready?

23 A Yes.

24 Q Did you guys renove a floor?

25 A Yes.
00115

1 Q So what's happening in this

phot ogr aph --
2 and the reason it's so disorienting is that
sonebody is



3 standi ng on the bottomfloor taking a
phot ograph up

4 t hrough the floor that had been renbved,
and we're

5 seeing the top of the door on the floor
above; is that

6 right?

7 A Yeah, because that nust be the
heati ng

8 ventilation and all that stuff up top.

9 Q Now, I"mgoing to just ask you,
based on

10 this photo, was the work in the soda ash
silo beyond
11 this phase when you did the repair work
that you' ve
12 been tal ki ng about on the pipe?

13 A Yeah. |1'd be safe to assune,
yes. Yes.
14 Q Spend a second on Exhibit 272
Just hold it
15 up.
16 A ( Conpl yi ng) .
17 Q Exhi bit 272 is ET phot ograph 549.

W tal ked
18 earlier about the phase of the punp station
W th
19 exposed rebar. Do you recall that?
20 A Yes.

21 Q And that's what this photograph
shows,

22 right?

23 A Yes.

24 Q It's hard to read the date on
this

25 phot ograph so I"mnot going to ask you. 1'd
be

00116

1 specul ating even to try. But was the punp
station, did

2 it have finished concrete around it?

3 A. Yes, it did.

4 Q On the day that you did the pipe
repair?

5 A Yes.

6 Q So therefore if we | ook at

Exhi bit 273



7 A Am | done with this?

8 Q You're done with it. Lay it
down. You can

9 hol d that one up.

10 A ( Conpl yi ng) .
11 Q Exhi bit 273, obviously, shows the
punp

12 station with the concrete poured on the
exterior walls;
13 is that right?

14 A That's correct.
15 Q And is this consistent with what
t he
16 exterior of the punp station | ooked |ike when
you did

17 the pipe repair that you had been tal king
about ?

18 A The answer to your question, yes,
it's

19 consi stent.

20 Q You're not going to say it's
exactly the

21 same, | understand that.

22 A Yeah.
23 Q You note that the stairs aren't in

yet ?
24 A Yes.
25 Q And the full wall and its footing
are in on

00117

1 the --

2 A On this one, yes.

3 Q -- southern side of it, right?

4 A Yes.

5 Q Can you recogni ze the person in
t he

6 Foreground in front of the punp station
phot ogr aph

7 t here?

8 A | woul d be specul ating but |

think it's Mke
9 Vander pol .
10 Q Oh, okay. Finally, again |
apol ogi ze for
11 how this got in here, but Exhibit 274, do you
know what
12 that is?



13 A Yeah. It's the tel ephone |ine.
14 Q There was a day when sone
t el ephone cabl e
15 was cut. Do you renenber that day?

16 A Yes, | do.
17 Q Tell me what you renenber about
it.
18 A. Just that Vert (phonetic) had been
di ggi ng
19 around and hit the phone |ine.
20 Q How cl ose to the punp station was
this?
21 A It ran, | believe -- if the punp

station is

22 sitting here, the front door is here, they
ran across

23 this way (indicating).

24 Q | mssed the --
25 A. The front of the punp house is
right here,
00118
1 t he phone lines ran this way (indicating).
2 Q So they ran --
3 A Not
par al | el
4 Q
Per pendi cul ar ?
5 A Per pendi cul ar, yeah.
6 Q And this |ocation of the break

that's shown
7 here on Exhibit 274, do you renenber where
t hat one

8 was ?
9 A It was nore up toward, if |
recall right --
10 this is only on recollection, |I believe this

one was up
11 nmore closer toward that tee thrust val ve.

12 Q Did this happen on the sanme day as
t he day
13 where you did your repair
j ob?

14 A No, | don't
bel i eve so.

15 Q What nakes you
say that?

16 A. Because |



don't recall

17 Q So you don't
recal | ?
18 A Yeah. | don't renenber whet her
t hat was
19 exposed or not.
20 Q So really you don't know if it

happened on
21 t he sanme day?

22 A | do not, no. Done with that

one?

23 Q Had -- you know what CDF is,

right?

24 A CDF, yeah.

25 Q Was there CDF that had been dug
t hrough or

00119

1 removed in the hole where you went in to
repair the

2 damaged pi pe?

3 A | don't recall the CDF being
there. The

4 only place | recall pouring CDF was on the
70-i nch

5 l'ine.

6 Q | understand that, but was there
any CDF --

7 A No. Not present, no.

8 Q And there wasn't any CDF that you
had to

9 deal with when you were digging to expose
the line that
10 you repaired --

11 A No.
12 Q -- is that right?
13 A Correct.
14 Q Jeff Hi nkle was the other general
| abor er ?
15 A Yes.
16 Q Do you know if he ever had to do
-- perform
17 any work on repairing damaged pipes on the
scene?
18 A Coul d have.
19 Q Did he ever talk to you about
t hat ?

20 A No.



21 Q Did Inco hold safety neetings on
this job

22 site?

23 A Yes.

24 Q How frequently?

25 A |'d say at | east once a nonth.
00120

1 Q And who ran those safety
nmeet i ngs?

2 A Paul and G eg.

3 Q Were they al ways both there or
was it

4 usually one or the other?

5 A No, they were usually --

everybody was in
6 there. W'd do it prior to work.

7 Q In those safety neetings woul d
t hey di scuss

8 -- well, why don't you just tell us
generally, as you

9 recall it, what would be discussed.

10 A. Just basically work safe. Be

awar e of your
11 job situation. Be thinking of others.

Stuff |ike
12 t hat .
13 Q Did they try to inpress upon you
t he
14 I nportance of | ooking out not only for

yoursel f but for
15 t he ot her workers?
16 A Oh, yeah.
17 Q The kind of -- they tried to
I npress upon
18 you the inportance of butting in if you
t hought
19 sonebody was doi ng sonet hi ng unsafe?

20 A Yeah. Yeah, | would -- yeah.
21 Q What, if you could tell us, is
t he

22 di fference i n appearance between what
ductile iron and
23 wr apped steel -- to you what's the
di fference in
24 appear ance?
25 A Ductile iron is black in color,
li ke a dark



00121
1 bl ack, and it's kind of rough. Steel is

just steel.
2 It rusts unless it's got a coating on it.
Steel is

3 brown, and you know if it's been in the
ground for a

4 while, it's brown. You can tell the
di fference between

5 ductile iron and steel.

6 Q And wrapped steel you say
depends, | guess,

7 on where the wapping is to know what it
woul d | ook

8 like?

9 A Yeah. |I'mnot really famliar
with the

10 wapped steel that you're tal ki ng about.
know about

11 ductile iron, which is wapped with vinyl.
' ve never

12 dealt with just steel pipe. Never had to
lay it except

13 for that ductile iron -- | mean that Amerron
pi pe.

14 Q Did anybody at the scene, any of
t he peopl e

15 at the scene when you did this pipe repair,
tell you

16 what it was that needed to be repaired? D d

t hey say

17 we need to repair this whatever?
18 A No

19 Q Nobody -- they just said to repair
this?

20 A Yeah.

21 Q | have sone questions about the
grand jury.

22 | m ght be having sonme ot her photographs,

can't

23 remenber, but |let ne ask you, since June 10,
1999,

24 since this accident, have you told anybody
besi des t he
25 people at the grand jury and us here today
that you
00122



1 repai red sonme pipe on that job site?

2 A Yeah. | told your investigator.
3 Q Anybody el se?

4 A I

tol d Doug.

S Q

Wi gel ?

6 A

Wi gel and --

7 Q

Franci s Fl oyd?

8 A

Franci s Fl oyd.

9 Q

Anybody el se?
10 A

Nope.

11 Q On the day of the incident when

you saw

12 where it had occurred, were you concerned
that the pipe

13 that you had worked on m ght have been the

pi pe that
14 bur st ?
15 A The day | worked on it, no.
16 Q Not the day you worked on it. On
t he day

17 when you saw that there had been a rupture
and a fire

18 and everything el se on June 10 or 11
what ever day you

19 first becanme aware, were you concerned that
t he pipe

20 you had worked on m ght have been the pipe
t hat had

21 rupt ur ed?

22 A No. | wasn't concerned that way,
no. | was

23 just concerned that we were working in the
area. |

24 didn't think about the pipe until people
started
25 calling ne.
00123
1 Q When di d people start calling you
about the
2 pi pe?



3 A. About three or four nonths
afterwards, and

4 it hasn't stopped since.

5 Q Who was the first person to cal
you?

6 A Sonebody fromthe BPA, or

don't know,
7 sonme high-priced | awers.

8 Q Sonmebody fromthe EPA, you cal
it?
9 A | don't know what they call it.
| don't
10 know.
11 MR. BENINGER: | don't think M.
Wl fe
12 cal | ed you.
13 A. No. | had quite a few of them
I had |ike
14 about five or six of themin a row
15 Q Do you renenber who called you?
16 A | can't think of their nanes, no.
" m goi ng
17 to say no.
18 Q Did the U S. attorney call you
from--
19 A I don't know. | don't have
menory |ike
20 t hat .
21 Q Any federal investigators call
you?
22 A | don't know if they were -- |

can't even

23 remenber their nanmes. Tried to help you
out there. |

24 can't renenber their nanes.

25 Q Did they give you business
cards?
00124

1 A Yeah, but | probably tossed
t hem

2 Q So they called you and al so net
with you?

3 A Yeah. One tinme | had to go down
t here.

4 Q Do you know you tossed thenf

5 A What's that?

6 Q Do you know you tossed the



busi ness cards?

7 A Yeah.

8 Q You're sure you did?

9 A Positive, because | frigging
noved into a

10 new house. Trust ne, | don't keep that kind
of stuff.

11 It's not inportant to ne.

12 Q So they net you at sone ot her

resi dence?

13 A Yes, on Washington Street.
14 Q How many people nmet with you?
15 A Two of them
16 Q And after that, after you net
wi th these
17 peopl e, was that when you ended up going to
t he grand
18 jury?
19 A Yeah. They asked nme to, yes.
20 Q Those peopl e asked you to?
21 A Yeah.
22 Q When was it that you gave your

testinony to
23 the grand jury, do you recall?

24 A Don't have the date, no.

25 Q The nont h?
00125

1 A Boy, | don't even know that.

2 Q The year?

3 A | only remenber things I want to
r emenber .

4 Q Sumrerti me?

5 A No, | don't think it was.

6 Q Spring?

7 A Yeah, it was probably spring.

8 Q 2000 then, had to have been,
right?

9 A Yeah.

10 Q How | ong did you testify before

the grand
11 jury?
12 A. How | ong was | there? Probably
about an

13 hour and a hal f.

14 Q Real | y?

15 MR. FLOYD: You sound surpri sed.

Is that a



16 long tine or short time?

17 MR NCOL: It's a short tine,
of course.
18 Q After you finished testifying

before the
19 grand jury, did anybody interview you
i mredi ately
20 thereafter?
21 A Well, | wouldn't | et nobody
i nterview ne.

22 Q Did anybody try to interview
you?
23 A | had guys call me, yes.
24 Q Who cal l ed you?
25 A | had -- | believe Doug called
me a coupl e
00126

1 of times. Patty Imhof tried calling ne,
and | just
2 woul dn't return their phone calls.

3 Q They | eft nmessages and you
woul dn't return

4 t henf

5 A Yeah.

6 Q s that right?

7 A That's correct.

8 Q Wy not ?

9 A | figured | already gave the

information to

10 the grand jury, that's good enough. One
time testinony

11 shoul d be plenty.

12 Q And but you did talk to our

i nvestigator?

13 A Yes, | did. | told himthe sane
thing I

14 just told you today.

15 Q Way did you choose to talk to
hi n??

16 A | think ny tolerance of it is

getting wore
17 out, so | just figured I'd just talk to
him answer a

18 coupl e of questions. | have nothing to
hi de.
19 MR. FLOYD: By the way, do you

have a



20 recorded statenent from hi m because he'd |i ke

it if you
21 have one.
22 MR N COLL: W didn't take a
recor ded.
23 Q He didn't tell you he was

recordi ng your
24 statenent ?

25 A No. He just wote down a couple
of little
00127
1 notes. | just told himabout the pipe and

the tape in
2 it. That was it.

3 MR. FLOYD: | just wanted to make
sure.

4 Sorry to interrupt.

5 Q Did you interviewwth the U S
attorney

6 before you testified to the grand jury?

7 A Like | said, | don't knowif it
was the U. S

8 at t or ney.

9 Q Coupl e of guys?

10 A Coupl e of guys in suits.

11 Q And they canme to your house?

12 A And they cane to ny house.
13 Q Were you married still then

when t hey

14 i ntervi ewed you?

15 A No.
16 Q Did you ever tell your w fe about

repairing

17 t he pi pe?

18 A Nope.

19 Q Ei ther before or after June 107
20 A Nope.

21 Q Do you renenber telling our

nvesti gat or

22 that Mark G aham was present when you were
wor ki ng on

23 the pipe that was hit?

24 A No, | didn't say that.

25 Q You didn't?

00128

1 A No.

2 Q But you did tell himyou didn't



know t hat

3 t he gas pipeline was running through the
area?

4 A That is correct.

5 Q You did tell himyou believed
that Britton

6 Lukes was the operator of the equi pnent that
struck the

7 pi pe?

8 A | believe, yeah.

9 Q But that you weren't absolutely
sure?
10 A | wasn't absolutely sure.

11 Q And you did tell himthat Paul

Kr akenber g,
12 the Inco foreman, was present?

13 A Yes.
14 Q And that he was the one who made
t he

15 decision to take action to repair the pipe?
16 A Yes.
17 Q Now, you've told us that your
recol | ection
18 of the damage that you repaired on the
pi pe was a
19 scrape that started sort of on the side
bott om and
20 pull ed up towards the top; is that right?

21 A Yeah, or vice versa, or going
down. | don't
22 know. | wasn't there. So it could have
been a bucket
23 goi ng down si deways or up sideways. |'m
J ust
24 speculating. | don't know which way the
bucket was
25 goi ng.
00129
1 Q Ri ght .
2 A | just know what angle the
scratch was on
3 That's it. That's all 1 can tell you.
4 Q And that was on the side facing
t he punp
5 station?
6 A Correct.

7 Q And it was running from sone



poi nt al ong the
8 side of the pipe towards the bottom at an

angl e up

9 towards the top?

10 A It couldn't go all the way
underneath. It

11 was going fromthe side to the top because
there's no

12 way unl ess he was really goi ng underneath
the pipe to

13 get there. It was going fromthe side to
the top, and
14 it didn't even quite reach the top. It went

exact from
15 side to three quarters of the way up.
16 Q What was the appearance of the
netal where

17 the scrape mark was?

18 A It was just a scrape. It got
under neath the
19 coating of the ductile iron, let's say, so

you coul d
20 see where the scrape was in it, yes.
21 Q Was it shiny? Was
it dull?
22 A No, it's dull.
23 Q It was dull?
24 A. Yeah. Kind of had |ike a silvery
| ook.

25 Q Silvery | ook?
00130

1 A (Noddi ng head).

2 Q O her than your -- what | assune
is

3 transcribed testinony to the grand jury,
have you

4 provi ded any witten or tape recorded or
vi deot aped

5 statenents for anybody?
6 A Yeah. That's today.
7 Q O her than today?
8 A O her than today, no.
9 Q Has anybody fromthe nedi a
i ntervi ewed you?
10 A No.
11 Q Has anybody fromthe nedi a

attenpted to



12 i nterview you?

13 A No.
14 Q Have you provided a witten
statenent to M.
15 Fl oyd?
16 A No.
17 Q O anybody at his firn®
18 A No.
19 Q How about a recorded statenent?
20 A No.
21 Q Have you testified to the grand

jury only on
22 t he one occasi on?
23 A One occasi on, yes.
24 Q Any indication fromthe U S
attorney or the
25 grand jury foreperson whether you' d be called

back?

00131

1 A They had said that there's a
possibility.

2 Q But you haven't heard since?

3 A | haven't heard since.

4 Q If I recall your testinmony -- |'m
not sure

5 that | do -- you were not represented by
counsel at the

6 grand jury?

7 A No.

8 Q Do you renenber seeing Mark

G aham when you
9 were giving your grand jury testinony?
10 A | did.

11 Q The two of you speak for sone
peri od of
12 tine?

13 A Nope. Didn't even talk to him
14 Q Do you know if he went in before
you or

15 after you?
16 A Bef ore ne.
17 Q So you saw himon the way out as

you were on
18 the way in?
19 A On the way in, yeah.
20 Q You don't renenber the nanes of
t he peopl e



21 that you nmet with who told you that they'd
like you to

22 go down and testify to the grand jury,
right? 1 know

23 that, but do you renenber how | ong you net
wi th then

24 A They stayed at ny house probably,
|'d say, a

25 good hour.
00132

1 Q Did they show you phot ographs?

2 A No, not at that tinme. The only
phot ogr aphs

3 | seen were right there in the courthouse at
t he grand

4  jury.

5 Q Did any of the photographs we

showed you
6 t oday, were any of those the photographs that

t hey had?

7 A Maybe one or two of them but nost
of it was

8 what the pi pe damage was.

9 Q So you | ooked at the photographs
of the pipe

10 damage?

11 A Where it had expl oded, yes.

12 Q What if any questions were you

asked about

13 t hose phot ographs of the pipe damage?

14 A Basically nost of the testinony or
nost of

15 the questions they asked nme were how I
prepared to fix

16 the pipe. Wuat kind of mastic, was it
thick, was it

17 thin, what kind of vinyl. They asked ne
how t he job

18 was ran. They asked ne what | thought of
certain

19 peopl e. They asked ne basic questions

i ke that.
20 Q Have you been provided with
any sort of
21 immunity from prosecution by the U S
attorney?

22 A No.



23 Q Has anybody di scussed with you or
suggest ed

24 to you that you could be subject to
prosecution in any

25 way ?
00133
1 A No.
2 Q You' ve already told us that you
weren't

3 i ntervi ewed by anybody after providing
t esti nony
4 concerning your grand jury testinony; is

that right?
5 A Correct.
6 Q This is the first tinme anybody

has asked you
7 guesti ons about what you said to the grand

jury?

8 A Correct.

9 Q You told us in general terns what
t he grand
10 jury had asked. D d you tell the grand jury

that the
11 pi pe that you prepared was ductile iron?
12 A Yes.
13 Q And did they ask any questions or
t he
14 | awyers ask any questions concerning the
di fference
15 bet ween ductile iron and steel ?
16 A Correct.
17 Q And what do you recall your
testi nony about
18 t hat was?
19 A Basically what | told you today.
20 Q Did you draw anyt hi ng when you
testified to
21 the grand jury? D d they ask you to draw
anyt hi ng?

22 A No. They didn't ask nme -- | got
down to
23 poi nt out a couple of tines on the pictures
t hey had.
24 Q To different things?
25 A Yeah.
00134

1 Q Were those phot ographs marked in



t he

2 | ocati on where you pointed? In other
wor ds, did

3 sonebody circle it or X it or --

4 A No. | don't recall the guy

mar ki ng up any

5 of the pictures. They just basically had
me point to

6 where | fixed the pipe.

7 Q And when you pointed to where
you fixed the

8 pi pe, at |east the pipe that you recall ed,
did you line

9 that up with any of the markings on the pipe
t hat was

10 phot ogr aphed?

11 A. Vell, let nme just rephrase
sonet hing. |
12 poi nted out where | thought the pipe was.
They didn't

13 actually have a picture of the pipe that I

fixed.
14 Q So you're saying that the
phot ogr aph t hat

15 t hey had was not, in your mnd, a
phot ograph of the

16 picture -- a photograph of the pipe that
you fixed?

17 A That is correct.

18 Q And you told themthat?

19 A Yes.

20 Q Not wi t hst andi ng that they stil
said, well,

21 let's just imagine or assune that it was,
right, and

22 they said assumng this was the pipe, where
on the pipe
23 did you do your repair?
24 A. Yes. | told themexactly what |
told you
25 where the repairs were on the pipe.
00135

1 Q Fromnot quite all the way on the
bot t om but

2 fromon the side near the bottom up towards
t he top?

3 A. Correct.



4 Q How deep was that gouge that you
saw?

5 A " mnot going to say nuch nore
t han a
6 quarter inch, if that. It was just a mnor

scrape. So
7 that's why nobody nmade a big deal out of it.

8 Q And you had two feet of the pipe
exposed?

9 A Yeah. | had two feet of the pipe
exposed,

10 and the scratch was anywhere from8 to 10
i nches | ong.
11 Q And you didn't see any other
scratches on

12 that --
13 A No, | did not.
14 Q About how far fromthe tee joint
do you
15 t hi nk you were?
16 A | was quite a ways. Fromthe tee
joint to
17 the other side of the punp house that's --
it"'s got to
18 be over 50 feet.
19 Q But when you were | ooking at the
pi pe and
20 doi ng your repair work you were in a hole,
right?
21 A Yeah. Well, | wasn't in a deep
hole. | was
22 -- It was alnost like it was down and then
shel ved up
23 because the EX 150 was up here. | cane down

on off the
24 sl ope down into like a flat area. The pipe
was
25 sitting there, the EX 150 right there
(i ndicating).

00136

1 Q And do you -- fromthat |ocation
you didn't

2 see the tee joint?

3 A Yeah. | testified that | could
see the tee

4 j oi nt.

5 Q You testified that you could see



the tee

6 joint?

7 A Yeah. It was still exposed.

8 Q From being in the hole you could
see the tee

9 joint?

10 A Yeah, | believe so.

11 Q You believe so?

12 A Yes. | can't be extrenely honest
or can't

13 say for sure because, you know, it could
have been ny

14 recoll ections of a few weeks earlier. |
mean, | can't

15 sit there -- I'mjust picturing what |
remenber seeing

16 around the job site. That could have been
exposed, it

17 couldn't have been. Not sure.

18 Q Not sure.
19 THE VI DEOGRAPHER: oi ng off the
record.
20 The tinme is approximately 2:21 p. m
21 (Recess.)
22 THE VI DEOGRAPHER: Back on the

record. The
23 time is approximately 2:31 p. m

24 Q M. Muder, |'ve handed you

Exhi bit 97 which

25 is a drawing that we | ooked at earlier, and
you mar ked

00137

1 with a pink Xin acircle. Do you renenber
t hat ?

2 A Yes.

3 Q Wul d you hold that up again for
t he vi deo?

4 A (I'ndi cating).

5 Q Thanks. M question is how do

you comne to

6 select that |location as the place where the
repair work

7 was done?

8 A Because | renenber it being close
to the

9 punp station.
10 Q So you renenber it being close to



t he punp
11 station, right?

12 A Yes.

13 Q And you renenber it being on a
24-inch

14 ductile iron pipe?

15 A Yes.

16 Q And you remenber it being in
basical |y

17 approximately the | ocation shown on Exhi bit

97; is that

18 right?

19 A Yes.

20 Q How accurate is that in terns of
north and

21 south? Is it within 10 feet, five feet?
How accur at e
22 woul d you say that is?

23 A |"d say it's pretty accurate.
24 Q And how is that so accurate? Do
you have

25 anything that you're tying that to?
00138

1 A Yeah, by the cl oseness of the
punp station.

2 Q Well, the punp station is to the
east. So

3 you're saying it's that close to the punp
station to

4 the east, right?

5 A Yeah. | realize that the danage
to the pipe

6 was a little past the punp station, but yes,
| stil

7 recall it being close to the punp station.
That ' s what

8 | said and |"'msticking to nmy story.

9 Q That's fine. Al | want to know
i s what

10 you're tying it to.

11 A. I"'mtrying it to the closeness to

t he punp

12 station. That's what I'mtying it to.

13 Q And when you say on Exhibit 97
when you put

14 that mark there, | understand that you're

saying it's



15 close to the punp station, east to west.
How much - -

16 how about north and south? How accurate is
t hat

17 | ocation north and south? There's an arrow
right
18 t here.
19 A This rmust be north and south
(i ndicating).
20 Q No, that's east and west.
21 THE W TNESS: kay, | see what
you're
22 sayi ng.
23 A So what was the question again
then, sir?
24 Q How nuch give in that |ocation
north and
25 south? Could it be 10 feet to the south?
Could it be
00139
1 10 feet to the north?
2 A. Coul d be.
3 Q And ny next question is what

do you know
4 about the scale of Exhibit 977

5 A What do | know about the
scal e?
6 Q Yeah.
7 A Not hing, really. [It's a |lot
smal | er.
8 Q | just have a few questions to
cl ose up
9 wth.
10 A Am | done with this?
11 Q You' re done with 97. Have you
ever been
12 treated for a substance abuse probl en?
13 A None of your business.
14 Q Yes or no?
15 A Just what | said.
16 Q |"msorry, but | have to ask you
t he
17 guestion. | need to know. Yes or no?
18 MR. FLOYD: He's refusing to

answer the
19 gquestion. Howis it relevant, Counsel ?
20 THE W TNESS: That's what | want



to know.

21 Q The next question is when were
you treated

22 for a substance abuse probl enf

23 A. What's that got to do -- |I'mhere
to answer
24 --
25 MR, FLOYD: Let's take a break
for a second
00140
1 and I'Il talk to him
2 THE VI DEOGRAPHER: Going of f the
record.
3 The tinme is approximately 2:36 p. m
4 (Recess.)
5 THE VI DEOGRAPHER: Back on the

record. The
6 time is approximately 2:38 p. m

7 Q M. Muder, when were you in a
subst ance

8 abuse treatnent progranf

9 A ' 95.

10 Q How | ong did that program| ast?
11 A 28 days.

12 Q In patient?

13 A In patient, yes.

14 MR. FLOYD: Counsel it wasn't
subst ance
15 abuse. It was alcohol. There's no drugs.
16 Q My next question was going to be
what was

17 t he substance. Was it al cohol?

18 A It was al cohol, yes.

19 Q That's the only tinme you' ve been
in a

20 programli ke that?

21 A Yes.

22 Q So -- well, subsequent to your

conpl eti on of
23 that program though, you had DU in 1997; is

t hat
24 right?
25 A Correct.
00141
1 Q Were you abusing al cohol in the
sumrer of

2 19947



3 A. Yeabh. | had beers.

4 Q Wbul d you drink at your |unch
time?

5 A No. | was a binge drinker, if
you want to

6 know the truth. 1'd quit for three nonths,

drink on a

7 weekend, hoop it up, get a DW. They
di agnosed ne as a

8 bi nge dri nker.

9 Q | take it that neans that you
probably don't

10 continue any treatnent today; is that right?

11 A. That is correct. And I'mproud to
say |'ve
12 been clean for four years.
13 Q Good. So then your arrest and

convi ction
14 for felony assault, that occurred in 1995?

15 A ' 95, Cctober of '95.

16 Q And you pled guilty in '96?

17 A Yes.

18 Q And you were placed on probation
after

19 havi ng your sentence reduced; is that right?
20 A Correct.
21 Q Have you ever been accused of
vi ol ati ng your
22 probati on?

23 A No.
24 Q Not even as a consequence of the
‘97 --
25 A No.
00142
1 Q -- DU ?
2 A No. Conplied with everything.
3 Q Are you off probation now?
4 A Yeah.
5 Q And you' ve decl ared bankruptcy?
6 A Yes.
7 Q That was in June 19967
8 A Yeah. After ny wife took ne for
ever yt hi ng.
9 MR NICOLL: That's all | have for
now.
10 Thanks.

11 MR VERWOLF: Davi d?



12 MR BEN NGCER: Go ahead.

13 MR. VERWOLF: Is it picking up
okay?
14 THE VI DEOGRAPHER: Yes, thank
you.
15
16 EXAM NATI ON
17 BY MR VERWOLF
18 Q My nane is Nick Verwolf. |
repr esent
19 Equi | on Enterprises and Equil on Pipeline
Conpany in

20 this matter. Few questions, initially.
I f |
21 understand correctly, you were enpl oyed

by I nto
22 Construction in the sumer of 1994 on the
Daki n- Yew
23 punp station project?
24 A Correct.
25 Q Your enploynment during that entire
sunmer
00143
1 was as a general hel per?
2 A Correct.
3 Q You' ve descri bed that as being

t he bottom of

4 the food chain so far as the work goes?

5 A Correct.

6 Q At sonme point during the course
of the

7 sumrer you were called upon to fix danage to
a pipe in

8 the vicinity of the punp station?

9 A Correct.
10 Q This occurred sonetine after the
11 installation of the tee in the water |ine
t hat
12 connected the discharge pipe fromthe punp
station?
13 A Correct.
14 Q The pipe that you fixed was a

preexi sting
15 pi pe, not one installed during the course of
t he
16 proj ect ?
17 A Correct.



18 Q The pipe was set in its bed. You

had to
19 pick it out, you said?
20 A Correct.
21 Q Was it below the | evel of the
pi pes -- the

22 pi pe where the tee was installed?
23 A No

24 Q What | evel was it?

25 A Probably about the sane |evel.
00144

1 Q This pipe ran parallel to the

front of the

2 punp station?

3 A Correct.

4 Q What do we call the front?
That's where the

5 door is”?

6 A Where the door is, yes, correct.
7 Q During the course of your grand
jury

8 testimony you indicated you were shown pipes
with
9 damage to themor pictures of pipes with

damage to
10 t hent?
11 A Correct.
12 Q Did you testify to the grand jury
that those
13 mar ki ngs on those pipes were simlar to the
ones you
14 saw i n the pipe you repaired?
15 A. No, because they didn't show ne
any -- they
16 just showed ne the pipe that was split. |
seen the

17 picture on the board. They had a series of
pi ctures on
18 the board. They didn't have where | had fit
-- they
19 didn't have a picture of the pipe that I
fixed. They
20 just had the pictures of the pipes that they
pul | ed out
21 of the ground and where the damage was on
t he pi pe.
22 Q And the pipes that they showed you



In these
23 phot ogr aphs had indi cati ons of danage to them

from
24 sonmething striking them did they not?
25 A. The damage | seen was where the
gasol i ne
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1 actually came out of the pipe. Were the
top of the

2 pi pe split open, that's the picture | seen.
That's the

3 one that stuck out in nmy head.

4 Q Did you see other markings on the
pi pe of

5 damage?

6 A No, | did not.

7 Q So you do not recall testifying
t hat the

8 mar ki ngs were simlar to those you observed
on the pipe
9 that you did repair in the sunmer of '94?
10 A No.
11 Q At the tine you did the repair
were you told
12 what the pipe carried?

13 A No.
14 Q Were you told whose pipe it was?
15 A No.
16 Q And sone of these nay be
repetitive.
17 A That's fine.
18 Q Were you told not to say anything
about the
19 repair you did to that pipe?
20 A No.
21 Q Did you cover the pipe after you
fixed it?
22 A Yes.
23 Q How did you cover it?
24 A VWl |, obviously the hole was
still exposed
25 SO we just -- | don't think the pipe was
covered right
00146
1 away.
2 Q Well, did you participate in

covering the



pi pe?
A No, | did not.
Q So after you did the -- applied

3
4
5
t he coating
6 to the pipe, what did you do?
7
n
8

A | went on up into the soda ash
bi n probably
and started working there again.
9 Q So you were brought down fromthe
soda ash

10 building sinply to put the coating on the
pi pe and then
11 go back?

12 A Yeah. Probably because there's --
ever ybody

13 t hought it was a general helper's job. Here,
go do it.

14 MR. FLOYD: Counsel, | believe

testinony is
15 he exposed.

16 MR, VERWOLF: No. | think he's
17 testifying and we'll let himtestify.
18 MR. FLOYD: |'m going to object

because it
19 m scharacterizes his testinony.

20 MR. VERWOLF: You can object al
you want .
21 MR. FLOYD: Ckay, | am
22 Q At the tine you applied the coating
to the

23 pi pe, present were you and Britton Lukes and
M.
24 Krakenberg? 1s that what you recall?

25 A | recall, believe so.
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1 Q And nobody el se that you recall?
2 A Coul d have been. | don't know.
3 Q Did you observe the pipe being
re-covered?
4 If you recall. If you don't you don't.
5 A " mgoing to say no.
6 Q You indicated that Into had

safety neetings

7 with regard to this Dakin-Yew punp station
proj ect ?

8 A Yeah.

9 Q At none of those safety neetings



was t he
10 presence of the A ynpic pipeline nentioned?

11 A. No, not to ne. | have no
know edge.
12 Q Isn't that sonething you woul d

expect to be
13 menti oned at safety neetings?

14 A Yeah. |If the safety neeting was
-- I'm
15 pretty sure Into told the main guys that the
A ynpic

16 pi peline was going through there. They're
not going to

17 tell me. 1'mnot an operator. They're not
going to
18 tell Jeff Hinkle. They're not going to tel
any of the
19 general l|aborers. | don't know if they even
know. All
20 | knowis | didn't know it was running

t hrough t here.
21 Whet her they chose not to tell ne is their
pr obl em

22 Q Did you ever assist the operators
when t hey
23 were doi ng excavation?
24 A Yeah, 1 assi sted.
25 Q Did you work in the ditch hel ping
t hem make
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1 sure they didn't hit pipes?
2 A Yeah.
3 Q So you still weren't told where
t he pi pes
4 wer e?
5 A No.
6 Q So how did you tell them how not
to hit
7 pipes if you didn't know where they were?
8 A Rephrase that question.
9 Q | f you didn't know where the

pi pes were how
10 did you instruct the excavator in the

operation --
11 A No, the one prior to that.
12 Q ["l'l rephrase it for you. So if

you didn't



13 know where the pipes were how did you
i nstruct the
14 excavator so he would niss then?

15 A If I didn't know where the gas
line was?
16 Q Were any of the pipes were.
17 A "' mnot foll ow ng your question.
18 Q Did you know where any of the

pi pes were
19 that were pre-existing --

20 A. No. Not while you' re digging
t hem up, no.
21 Q None of the pipes?
22 A No, not where you're digging

them up. They
23 probably say, okay, well, according to the
plan it's
24 probably right here so be careful when
you' re diggi ng,

25 yes.
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1 Q And that's it. You wouldn't be
told how
2 deep it was or --
3 A | don't think anybody knew how
deep t hey
4 were, as far as | know. Maybe Paul did.
5 Q My question isn't whether anybody
el se knew.

6 It's whet her you were told how deep they
wer e.

7 A No, nobody -- Paul didn't come up
and say,

8 hey, John, | believe this is two feet. Most
obvi ousl vy,

9 t hough, to be honest with you, nost
construction sites

10 know that if it's a water line it's usually
24 inches.

11 If it's something else -- | nean, they have
certain
12 dept hs that certain pipes have got to be.
13 Q Were you aware of any potholing
t hat had
14 been done on the site prior to the project?
15 A | don't even know what potholing

is, to be



16 honest with you.

17 Q That's fine.

18 MR. VERWOLF: That's all | have.

19 MR, WOLFE: |'ve just got a couple
of

20 questions. Probably nore than a couple.
21
22
23
24
25 EXAM NATI ON
00150
1 BY MR WOLFE
2 Q M. Muder, would you refresh ny
3 recol l ection, when was the first tine that
you were
4 contacted by a lawer fromM. Floyd s
of fice?

5 A Last week.
6 Q Last week?
7 A Uh- huh
8 Q And who was it that contacted
you? Was it
9 M. Weigel or M. Floyd?
10 A M. Wi gel .
11 Q And was it M. Wigel that
called and
12 suggested that his law firmwould be willing
to
13 represent you?
14 A Correct.
15 MR. FLOYD: Counsel, this has been
asked,
16 covered and | objected. | nean --
17 MR. WOLFE: That's fine, you can
obj ect.
18 MR. FLOYD: | amobjecting. |It's
19 privil eged.
20 MR. WOLFE: This is not
privil eged.
21 Q Now, how | ong did that tel ephone
22 conversation |last?
23 A Two or three m nutes.
24 Q And was it at the end of the
t el ephone

25 conversation that you agreed to have M.
Wei gel and his



00151
1 col | eagues represent you?

2 A Yep.
3 Q So at the end of a two to three
m nut e

4 t el ephone conversati on you engaged the
| awyers to
5 represent you; is that correct?

6 A That's correct.
7 Q Now, before that point where you
engaged

8 them would you tell ne what M. Wigel said
to you?

9 A VWhat M. Weigel said to ne?
10 Q Yes.
11 A. Just that they are out to ask ne

if I wanted
12 to be represented because they're
representing Inco
13 Constructi on.
14 Q What el se did he say to you?
Did he tel

15 you why they wanted to represent you?
16 A No

17 Q Did he tell you why you shoul d

be

18 repr esent ed?

19 A No.

20 Q Did he -- why was it that you felt

it would
21 be appropriate to be represented by this | aw
firn®

22 A My personal opinion?

23 Q Uh- huh.

24 A | just wanted to get it over
with. | don't

25 give a crap what | say or who | tell it to.
| want it
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1 over with. I'mtired of being harassed.
2 Q And you did not have counsel when
you
3 appeared at the grand jury; is that correct?
4 A That is correct.
5 Q Why didn't you have counsel at

t hat point?
6 Weren't you concer ned?



7 A. Concer ned about what?

8 Q About getting it over wth.

9 A | thought it would be over with
fromthat

10 day forward.

11 Q And how di d you perceive by
having M.

12 Weigel and M. Floyd represent you in the
pr oceedi ngs
13 today that you would get this over with?

14 A. Vell, fromny personal opinion
wor k for
15 Imco and I"'mfor Into.
16 Q You're for Into?
17 A Yeah. They're for Into, and |

want themto
18 represent ne.
19 Q Now, when you say you are for
| nrco, in other
20 words, it's your testinony that you are on
| rco' s side

21 in this proceeding; is that correct?
22 A " m not picking sides. |I'mjust
sayi ng t hat
23 | worked for them that's what happened at
t he pi pe,
24 that's ny testinony. | said it fromday one,
and |

25 haven't changed ny story since, and that's
the way it's
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1 going to be. That's it.

2 Q Now, you have testified today
that M.

3 Weigel told you not to talk to anybody el se
about these

4 proceedi ngs, correct?

5 A Correct.

6 Q Was that before or after you
agreed to hav

7 M. Wigel and M. Floyd represent you?

8 A After.

9 Q And he was rendering to you | ega
advi ce

10 concerning these proceedings, isn't that
your

11 under st andi ng?



12 A Not | egal advi ce.

13 Q He was advi sing you --

14 MR. FLOYD: Counsel, you know,
l"mgoing to

15 instruct himnot to answer that. He said it
was after

16 he was retained, and I'mgoing to instruct
himnot to

17 answer what we told himwth respect to
| egal advi ce.

18 MR. WOLFE: Excuse ne, Counsel.

19 MR. FLOYD: |'mnot going to argue
with you.

20 I"mtelling you what I'mgoing to do. [|I'm

i nstructing
21 hi m not to answer the question.
22 MR. WOLF: And I'mgoing to give
hi m an
23 opportunity because this witness has al ready
answered a
24 guestion about advice given by your law firm
after your
25 firmwas retained.

00154

1 MR. FLOYD: Fine. Bring it up
with the

2 judge.

3 MR. WOLFE: That was the

subj ect matter
4 wai ver .

5 MR. FLOYD: Bring it up with
t he j udge.

6 MR. WOLFE: He has waived the
privil ege.

7 MR. FLOYD: Bring it up with
t he judge.

8 MR. WOLFE: Are you going to

instruct him

9 not to answer any further questions about
conversations

10 after the point of engagenent?

11 MR. FLOYD: Yes

12 Q And M. Muder, are you going to
foll ow t he

13 i nstruct of your counsel ?

14 A Yeah.

15 Q Now, let's go back to the two to



t hree
16 m nut es before you agreed to have them
represent you
17 What did they tell you they would do for you

in the
18 course of the representation?
19 A Not hi ng, not hi ng.
20 Q Did they -- how did they explain

to you that
21 fees woul d be pai d?

22 A They didn't.
23 Q So there was no di scussi on about
who woul d

24 pay legal fees in this matter?

25 A No.
00155

1 Q Did you ask them "Wo's paying
the | ega

2 fees"?

3 A Nope.

4 Q Did you understand that Into

woul d be payi ng
5 the legal fees for your representation?

6 A | woul d assune so.
7 Q And are you concerned that if you
of fered

8 testinony adverse to Incto that this law firm
may no

9 | onger represent you?
10 A | woul d assune so.
11 Q And that you may be required then
to pay

12 their | egal fees?

13 A No, | am not.

14 Q There was no di scussion about it,
was there,

15 sir?

16 MR. FLOYD: Counsel, you're

arguing with the

17 W t ness now, okay. You are arguing with the
W t ness,

18 and rephrase your question.

19 MR WOLFE: | am not.
20 Q There was no agreenent between
you and M.

21 Weigel as to how | egal fees would be paid.
Isn't that



22 true?
23 A That is true.
24 Q And to this date you have no
under st andi ng

25 as to whether or not you are responsible for
t he

00156

1 paynent of |egal fees incurred by these

gentl enmen or

2 not, do you?

3 A That's true.
4 Q During the conversation was there
any

5 suggestion to you that they m ght help you
or that Into

6 m ght help you in other enploynent
activities, seeking

7 ot her enpl oynent ?

8 A No. | don't need nore
enpl oynent .
9 MR. WOLFE: And just so that
we' re clear,
10 M. Floyd, you're instructing -- it is your
opi ni on
11 that the privil ege has not been waived, and
therefore

12 you're instructing this gentleman not to
answer any
13 further questions?
14 MR. FLOYD: |'ve nmade ny
record.
15 MR. WOLFE: And you are
continuing in that
16 position?
17 MR FLOYD: Yes.
18 Q And M. Muder, you're going to
foll ow t he
19 advi ce of --
20 MR. FLOYD: Don't answer it
because it's
21 al ready been answered. You're not going
to sit here
22 and badger the w tness any nore.

23 MR, WOLFE: Excuse ne.
24 MR. FLOYD: He's already said no.
25 MR WOLFE: Francis --

00157



1 MR. FLOYD: He's going to follow
nmy advi ce

2 and you don't have to ask him again, okay.
Ask anot her

3 guesti on.

4 MR. WOLFE: | have no further
gquesti ons.

5 MR. FLOYD: Thanks. | have a few
gquesti ons.

6

7 EXAM NATI ON

8 BY MR FLOYD:

9 Q John, let ne ask you a couple of
t hi ngs

10 about the bucket. You said it was a slope
bucket; is
11 that correct?

12 A That is correct.
13 Q Do sl ope buckets have teeth?
14 A No.
15 Q Are you sure that it was a sl ope
bucket ?
16 A Positive.
17 Q How nmany scratches did you see on
t he pi pe?
18 A One.
19 Q Are you sure that there were no
ot her
20 scratches on the pipe?
21 MR. NI COLL: bject, |eading.
22 Q Go ahead and answer the question
23 A Repeat it again.
24 Q How nmany scratches did you see on
t he pi pe?
25 A Just the one.
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1 Q Did you see any other scratches on
t he pi pe?
2 A No.
3 Q Did you | ook all around the pipe
when you

4 were pitting the mastic on the pipe?

5 A Yeah.

6 Q Did you see any other scratches as
you were

7 appl ying the mastic?

8 A No.



9 Q Did you apply mastic all the way
around the
10 entire pipe?

11 A Just on the scratch.
12 Q Did you apply the -- what was it --
wrap,
13 the vinyl wap?
14 A Yes.
15 Q And did you apply that all the

way around
16 t he pi pe?

17 A Uh- huh.
18 Q s that a yes?
19 A Yes.
20 Q And was that for about a two-foot
section?
21 A Yeah. G ve or take.
22 Q And how | ong was the scratch that
you saw?
23 A It was probably about 8 to 10
i nches.
24 Q Counsel asked you a question
wher e he
25 suggested that the scratch was two feet
l ong. Was
00159

1 there ever any question that it was
only 8 to 10

2 i nches, or whatever the nunber you
gave?

3 A WAs there any questions?

4 Q Yeah. Was it two feet |ong?

5 A No.

6 Q | s there any question in your

m nd that the
7 pi pe that you repaired was ductile iron

pi pe?
8 A It was ductile iron pipe.
9 Q Was there any wap on the pipe
t hat you
10 repai red?
11 A No.
12 Q Did you see any brown wap of any

type on
13 t he pi pe?
14 A No.
15 Q Are you sure about that?



16 A. Sur e.

17 Q You were shown sone pictures of
vari ous
18 pi pes. Could you tell the dianeter of the
pi pe from
19 | ooking in the pictures?
20 A No.
21 Q Coul d you tell from |l ooking at the
pi ctures
22 if they were wapped or not wapped?
23 A No.
24 Q Coul d you tell from |l ooking at the
pi ctures
25 if it were ductile pipe?
00160
1 A Sone of them | coul d.
2 Q Wul d you say that you could be a
better
3 judge of whether it was ductile pipe or not
by | ooki ng
at it personally?
5 A Yes.
6 MR. NI COLL: bject, |eading.
7 Q And is there any doubt in your
m nd that the
8 pi pe you repaired was 24-inch?
9 MR. NI COLL: bject, |eading.
10 Q Go ahead and answer.
11 A Yeah. It's 24.
12 MR. FLOYD: | don't have anyt hi ng
further.
13 Thanks. Done?
14 MR N COLL: No, |'ve got a
guesti on.
15
16 EXAM NATI ON
17 BY MR NI COLL
18 Q My question is, you weren't the
hel per who
19 was assisting Britt Lukes when he was -- or

whoever was
20 digging with the backhoe -- on the day that

you
21 repaired the pipe, right?
22 A Correct.
23 Q And it was Into's practice to

have a hel per



24 assi sting the equi pnment operator when
di ggi ng ditches

25 around the pipe work; is that right?
00161

1 A That woul d be common practi ce,
yes.

2 Q When -- evidently, at sone point
inthis

3 process when a problem occurred and there
was a scratch

4 on one of the pipes where this piece of
equi pnent was

5 di ggi ng, they went and got you fromthe
soda ash sil o,

6 right?
7 A Correct.
8 Q Do you know why they didn't use
t he hel per
9 who was hel ping M. Lukes?
10 A | don't know. I'mnot in their
br ai n.
11 Q Isn't it because there wasn't a
hel per
12 hel ping M. Lukes?
13 A. Coul d be, couldn't be. | don't
know. It
14 depends on what Brett was digging up. |
mean, if -- if
15 he wasn't fearful of pipe being there he
pr obabl y
16 didn't need one.
17 Q | thought you said it's a water
t r eat nent
18 pl ant, there are pipes everywhere.
19 A |"mjust saying --
20 MR. FLOYD: Hold it, hold it, hold
it.
21 You're arguing with himnow, Counsel. [If you
want to
22 badger him that's fine. Wait until we go
of f the
23 record, okay, and have your investigator go
of f and bug
24 hi m sonme nore.
25 Q Did you not testify earlier that

there were
00162



1 pi pes all over the place at that
construction site?

2 A Yeah, | testified to that.

3 Q So maybe this will help ne
under stand t he

4 comon practice of Into a little bit better.
Whenever

5 t he backhoe was excavating in front of the
punp station

6 it wasn't necessarily the case that there
was al ways a

7 hel per with the backhoe operator; is that

right?

8 A Common practice is that you have
a hel per

9 there if you're digging around pipe.

10 Q Was Jeff Hinkle working with you

up at the

11 soda ash sil 0?

12 A | don't believe so, no.

13 Q He wasn't hel ping you repair the
pi pe?
14 A Like | testified, | don't know I

can't

15 recall who was all in there. | don't know.
16 MR. NICOLL: That's all.

17 MR. VERWOLF: |'ve got nothing.
18 THE WTNESS: Are we done?

19 MR. WOLFE: |'m not agreeing that
t he

20 W t ness be excused. W may be back.

21 MR. FLOYD: Go ahead.

22 MR WOLFE: | just don't want to
be

23 m sunder st ood.

24 THE VI DEOGRAPHER: Thi s adj our ns
t he

25 deposition of John Muder, Jr. The tine is
00163
1 approximately 3:04 p.m and this is the end
of tape No.
2 2. ProVideo Seattle in Seattle, Washington
will retain
3 the original videotapes. Here ends the
deposi tion.
4 MR, FLOYD: |Is it being ordered?
5 MR. NI COLL: Yeah.



6 MR. FLOYD: Signature is
reserved. Take a
7 copy.
8 (Deposition adjourned at 3:05
p.m)
9
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7 |, the undersigned Notary Public in
and for the
8 State of Washi ngton, do hereby certify:
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deposition of each
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12 | further certify that the deposition
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unl ess
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19 manner of taking the deposition, or to the
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21 | further certify that 1 amnot a
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the parties
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25 | further testify that I amnot in
any way

00166

1 financially interested in the said action or
t he out come

2 t her eof ;

3 | further certify that each w tness
bef ore

4 exam nation was by ne duly sworn to testify
the truth,

5 the whole truth and nothing but the truth;

6 | further certify that the
deposition, as
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